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Recent Developments 
.. . A Summary 


Education 


Ordered to submit a school desegregation 
plan, the Dollarway School District of Jefferson 
County, Arkansas, proposed, and the federal 
court accepted, a plan providing (during a tran- 
sition period of unfixed duration) for recogni- 
tion of race as “an existing fact,” assignments 
generally as in the preceding year, and (other 
than as to first year students) discouragement 
of “lateral transfers” in all but “exceptional” 
cases (p. 349). 

A district court dismissal of a suit to desegre- 
gate Hillsborough County, Florida, schools be- 
cause plaintiffs had not complied with the state 
Pupil Assignment Act was reversed by the Fifth 
Circuit Court of Appeals because no hearing had 
been held as to whether a segregation pattern 
was being maintained despite the Act, in which 
case the injunction sought might be proper 
(p. 370). 

A federal district court ordered that a pre- 
viously-submitted plan for desegregating Atlan- 
ta, Georgia, schools be effectuated May 1, 1961, 
looking toward operation of the session begin- 
ning in September, 1961 (p. 374). The state 
legislature's committee on schools recommended 
certain constitutional amendments and legisla- 
tion (p. 509); and a statute was enacted re- 
stricting the right of municipalities to tax for 
school districts to those having segregated 
schools (p. 520). 

After a Louisiana appellate court construed a 
statute as reserving to the legislature the right 
to classify, in any city of more than 300,000 
population, schools as integrated (p. 375), the 
Orleans Parish school board advised the federal 
court that the board believed it could not com- 
ply with the court’s order to submit a desegrega- 
tion plan; and the court ordered desegregation 
of New Orleans schools in Sentember, 1960, ac- 
cording to a court-devised plan (p. 378). 

A federal court in Maryland held that, al- 
though a stairstep integration plan for Harford 


County high schools had worked well and no’ 


circumstantial change had arisen requiring a 
new approach, because the curriculum offered 


at a county “white” high school was unavailable 
at the Negro high school, a Negro student was 
entitled to enroll at the “white” school even 
under the separate but equal doctrine (p. 379). 

The Fifth Circuit Court of Appeals modified 
a district court order so as to compel Dallas, 
Texas, school officials to submit a desegregation 
plan within 30 days after the Court of Appeals 
judgment, and directed the lower court to hold 
a hearing thereon within 30 days after submis- 
sion (p. 392). 

A district court decision upholding the Alex- 
andria, Virginia, school board’s rejection, on 
residence and scholarship criteria, of five Negro 
students’ transfer applications was affirmed by 
the Fourth Circuit Court of Appeals because the 
criteria were not unconstitutional facially nor in 
application (p. 399). The Norfolk school board’s 
pupil assignment procedures requiring tests and 
interviews in all “unusual circumstances,” within 
which term the board included applications 
giving rise to racial mixing, were held by a fed- 
eral district court not to be unconstitutional 
facially nor in application in the denial of 134 
Negroes’ transfer requests. But when the court 
later ordered reconsideration as to four appli- 
cants, the board reported assignments of those 
four to designated schools (p. 404). Pursuant 
to a Court of Appeals mandate, a federal dis- 
trict court enjoined the Prince Edward county 
school board from racially discriminatory prac- 
tices and ordered it to consider Negroes’ applica- 
tions for admission to “white” high schools so as 
to permit entrance by a specified date and to 
make plans for elementary school desegregation 
“at the earliest practical day” (p. 412). Recently 
enacted Virginia statutes provide for establish- 
ing state and local governmental scholarships in 
private schools, and in public schools outside the 
recipient’s community (p. 521) and for local 
government allowance of tax credit for contribu- 
tions to private schools (p. 523). 


Governmental Facilities 


A district court decision declaring unconsti- 
tutional Montgomery, Alabama, park segrega- 
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tion practices and enjoining park operation on 
such basis was affirmed by the Fifth Circuit 
Court of Appeals; but the judgment was modi- 
fied to provide for retention of jurisdiction with 
authority to vacate the injunction should it ap- 
pear that, without it, the city might be able 
more effectively to take steps to reopen and 
operate the parks now closed (p. 455). 

An appeal from a North Carolina Supreme 
Court decision, affirming the trespass convictions 
of Greensboro Negroes for playing on a city- 
owned golf course under lease to a “club” of 
which they were not members, was dismissed 
by the United States Supreme Court for want of 
a federal question, upon a determination that 
the state supreme court had followed well- 
established local procedural rules in not going 
outside the record to consider a trial transcript 
which allegedly would have shown an offer in 
evidence below of the record in a separate fed- 
eral court civil action in which it had been found 
that the trespass statute was used by a state 
agency to enforce racial discrimination (p. 333). 
The Fourth Circuit Court of Appeals affirmed 
a district court decision refusing to grant relief 
to Greensboro Negroes, who had alleged that 
they were denied their constitutional rights to 
use a swimming pool through a purported “sale” 
to a private corporation to avoid municipal in- 
tegrated operation, plaintiffs not having sus- 
tained their burden of proving the sale was not 
bona fide or that the city had any control or in- 
fluence upon the pool’s future operation (p. 460). 

A district court dismissal of a Negro’s action 
against Greenville, South Carolina airport offi- 
cials, which alleged that plaintiff had been or- 
dered from the airport’s general waiting room 
and directed to a Negro waiting room, was 
reversed by the Fourth Circuit Court of Ap- 
peals holding that, having authority from the 
legislature to promulgate airport regulations, 
defendants’ alleged conduct was state action 
violative of plaintiff's Fourteenth Amendment 
rights (p. 453). 


Organizations 


The Georgia revenue commissioner reported, 
and a state court found, that, certain NAACP 
officers and employees had complied with 
court orders to produce Association records, 
(and the officials were discharged); and that 
another, under a suspended criminal contempt 
sentence, had produced records (but he was not 


discharged because of the unserved sentence 
which was ordered to remain suspended). It 
was also ordered that the NAACP not be dis- 
charged but remain before the court as to con- 
tempts of which it had been found guilty 
(p. 462). 

A federal district court declared unconstitu- 
tional Louisiana statutes requiring organizations 
to file annually information concerning state 
members, and requiring non-trading organiza- 
tions of a certain nature which are affiliated with 
organizations created or operating under other 
states’ laws to file affidavits that none of the 
affiliates’ officers is a member of any organiza- 
tion cited by the House un-American Activities 
Committee or the United States Attorney Gen- 
eral as Communist, Communist-front, or sub- 
versive (p. 467). 


Public Accommodations 


Owners of a restaurant-night club were en- 
joined under the California Civil Rights Act 
from denying Negroes equal accommodations 
(p. 472). 

Three white and two Negro individuals were 
adjudged guilty in a Maryland court of disturb- 
ing the peace for conduct related to the Negroes’ 
refusal to leave a privately-owned amusement 
park, the court holding that the park, although 
state chartered and soliciting public patronage, 
could arbitrarily restrict its invitees (p. 469). 

A Pennsylvania court denied a non-profit cor- 
porate charter to a “swim club” whose real pur- 
pose was found to be to operate a public swim- 
ming pool as a private club in order to exclude 
Negroes in circumvention of the state penal 
code. In another proceeding, the owner of these 
facilities was enjoined from denying pool accom- 
modations to anyone because of color (p. 475). 


Trial Procedure 


An Alabama appellate court affirmed a Negro’s 
conviction, overruling his charge of systematic 
exclusion of Negroes from juries upon deter- 
mining that defendant had not carried the bur- 
den of proving that the county's jury commis- 
sioners have a scheme for excluding Negroes 
from the rolls (p. 490). 

Dismissal by a federal district court of habeas 
corpus petitions by Negroes convicted in an 
Arkansas court of murdering a white man was 
affirmed by the Eighth Circuit Court of Appeals, 
which held that alleged systematic exclusion of 
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Negroes from jury panels in the county involved 


was not proved and that absence of Negroes on ~ 


the county’s jury commission did not necessarily 
indicate racial discrimination. The contention 
was likewise rejected that knowledge of threats 
of violence against one defendant caused the 
others to make involuntary confessions that im- 
plicated the fourth defendant also (p. 484). 

A Texas appellate court reversed a Negro’s 
conviction of the rape of a white woman be- 
cause the record, indicating that for at least 50 
years no Negro had been drawn for service as 
a grand juror in the county although the large 
Negro population included many qualified for 
such service, showed racial discrimination in the 
selection of defendant’s grand jury in violation 
of the Fourteenth Amendment (p. 507). 


Voting 


Decisions that an action by the United States 
brought under the Civil Rights Act of 1957 
against the state of Alabama should be dis- 
missed because the Act did not authorize it 
were reversed by the United States Supreme 
Court, which remanded the case to the district 
court for reinstatement because the Civil Rights 
Act of 1960 now expressly authorizes such ac- 
tions (p. 301). 

A district court decision enjoining the United 
States Civil Rights Commission from holding 
hearings at Shreveport, Louisiana, on alleged 
deprivations of voting rights because the Act 
creating the commission was not found to au- 
thorize its refusal to inform subpoenaed persons 
of the nature and source of accusations against 
them, or its refusal to them of cross-examination 
and confrontation privileges, was reversed by 
the United States Supreme Court, which held 
that the Act had conferred such authority, and 
that the authority had been constitutionally ex- 
ercised (p. 303). 

In an action by the United States charging 


Fayette County, Tennessee, Democratic party 
officials of conducting white primary elections, 
a consent decree was entered enjoining defend- 
ants from preventing qualified persons from 
voting because of race (p. 421). 


Miscellaneous 


The legislative bodies of Montgomery, Ala- 
bama (p. 533) and of Georgia (p. 534) and 
Virginia (pp. 534, 535), have made unlawful 
various kinds of conduct relative to trespass 
upon private property. 

Florida university students, convicted in a 
Tallahassee city court of disorderly conduct for 
participating in local lunch counter sit-in demon- 
strations, were thrice denied a review by the 
state supreme court, which transferred the mat- 
ter to a state circuit court (p. 417). 

A federal district court dismissed an action 
by a subdividing company against the city of 
Deerfield, Illinois and others, which alleged a 
conspiracy to deprive plaintiff of its civil rights 
to hold and sell certain urban property, in that 
defendants halted construction of houses be- 
cause of alleged violations of building codes and 
condemned the land for park purposes, after 
plaintiffs’ intentions to reserve for Negroes about 
one-fourth of the houses to be built thereon be- 
came known. Also, plaintiffs planned racial 
“quota” system was held unenforceable (p. 427). 

Recently-enacted Kentucky legislation created 
a state human rights commission (p. 526). 

A Tennessee statute authorizing the governor 
to consider as qualified and available for ap- 
pointment to the state board of funeral direc- 
tors persons specified by a private association of 
white funeral directors was upheld by the state 
supreme court against the contention that a 
similar Negro association’s members would in 
effect be systematically excluded thereby from 
the board contrary to the due process clause 
(p. 416). 





BOARD OF EDITORS: 


ee ee ee ee Theodore A. Smedley 
Research Director ..................00.... Paul H. Sanders 
Associate Directors ................ Robert E. Kendrick 


Eugene G. Wyatt, Jr. 


Ra i053. <5 ctssaks iss sadirt Rata John W. Wade 


Chief Editorial Assistant ....George W. Schreiner 
Editorial Assistants .................... Adam G. Adams 
Frederick W. Hearn 
Bobby H. Shoulders 


The Race aprermig Law Reporter is published four 
times a Phe ring, summer, fall and winter, by the 
Vanderbilt University School of Law at Nashville 5, Ten- 
nessee. Second-class postage paid at Nashville, Tennessee. 
foe price $3.00 per year. If Purchased a. 

per regular issue. Mailing aldress: P. O. Box 
6156 Acklen Station, Nashville, Tennessee. 


ORIGINAL MATERIAL COPYRIGHT 1960 BY 
VANDERBILT UNIVERSITY SCHOOL OF LAW 


(Permission to reprint copyright material will be 
liberally conferred. Application for permission Vga 
ee ¥ addressed to the Director, Race Relations Law 

eporter 











TABLE OF CONTENTS 


United States Supreme Court 


Elections 


REGISTRATION 
Civil Rights Act: United States v. State of Ala- 
bama, USSC, p. 301 
United States v. em, USSC, p. 302 
Louisiana: Hannah v. che; ak v. Slaw- 
son, USSC, p. 303 


Governmental Facilities 


GOLF COURSES 
North Carolina: Wolfe v. State, USSC, p. 338 


Miscellaneous Orders, p. 345 


Courts 


Education 


PUBLIC SCHOOLS 
ws (Dollarway): Dove v. Parham, USDC, 


Florida: Ferris v. Bd. of Public Instruction of 
Sumter County, Dist Ct of Appl of Florida, 


p. 367 
liceatens v. Bd. of Public Instruction of Hills- 
—_ County, Florida, USCA 5th Cir, p. 870 
Georgia: Calhoun v. a? a Bd of Ed of 
City of Atlanta, USDC, p. 
Louisiana: State v. Orleans ‘Parish School Bd, Ct 
of Appls of Louisiana, p. 
—_ v. Orleans Parish School Bd, USDC, p. 
Maryland: 5 v. Bd of Ed of Harford County, 
USDC, D. 

Texas: “Saag - ae USCA 5th Cir, p. 
Virginia: (Alexandria) Jones v. School Ba of 

City of Alexandria, USCA 4th Cir, p. 399 
(Norfolk) School Bd of City of Norfolk v. 
Beckett, USCA 4th Cir, USDC, p. 404 
(Prince Edward County) Allen v. County Sch 
Bd of Prince Edward County, USDC, p. 412 


PRIVATE SCHOOLS 


New Jersey: Howard Savings Institution of New- 
ark v. Trustees of Amherst College, Super Ct 
of NJ, p. 387 


Civil Rights 
IMMUNITY 
Federal Statutes: O’Connor vy. City of Minne- 
apolis, Minn., USDC, p. 418 
JUDICIAL DECISION 
Federal Statutes: Helmig v. Jones, USCA 8d Cir, 
p. 414 
JURISDICTION 


Federal Statutes: State of Oregon v. McDonald, 
USDC, p. 414 





LIMITATIONS 


Federal Statutes: Egan v. City of Aurora, USCA 
7th Cir, p. 415 


Constitutional Law 


EXECUTIVE APPOINTMENTS 


Tennessee: Tennessee Negro Funeral Directors 
Assn. v. Bd of Funeral Directors & Embalmers 
of Tennessee, Tenn Sup Ct, p. 416 


Criminal Law 


DISORDERLY CONDUCT 


Florida: State ex rel. Steele v. Stoutamire; Steele 
v. City of Tallahassee, Sup Ct of Fla, p. 417 


INCITING TO RIOT 

Tennessee: Kasper v. State, Tenn Sup Ct, p. 418 
INDIANS 

"orn Arquette v. Schneckloth, Wash Sup 


D. 
Whike v. Schneckloth, Wash Sup Ct, p. 420 


Elections 


PRIMARIES 


Tennessee: United States of America v. Fayette 
County Democratic Executive Committee, 
USDC, p. 421 


REGISTRATION 
Georgia: Crow v. Bryan, Ga Sup Ct, p. 428 
Employment 
FAIR EMPLOYMENT LAWS 
New York: American Jewish Congress v. Carter, 
NY Sup Ct, p. 426 
LABOR RELATIONS 


Indiana: Fair “eo Organization v. Kroger Co, 
Ind Sup Ct, p. 426 


Governmental Action 


NON-DISCRIMINATION 


Illinois: Progress Development Corp. v. Mitchell, 
USDC, p. 427 


Governmental Facilities 


AIRPORTS 


North Carolina: Henry v. Greenville Airport 
Comm, USCA 4th Cir, p. 453 


PARKS 
Alabama: Cy of Montgomery v. Gilmore, USCA 
5th Cir, p. 
SWIMMING POOLS 


North Carolina: Tonkins v. City of Greensboro, 
USCA 4th Cir, p. 460 


| 
| 





TABLE OF CONTENTS 


Organizations 
NAACP 


Georgia: Revenue Coins of Georgia v. 
NAACP, Fulton Super Ct, p. 46 

Louisiana: State ex rel. ral v. NAACP; 
New Orleans Branch of NAACP v. Martin, 
USDC, p. 467 


Public Accommodations 


AMUSEMENT PARKS 
—— State v. Drews, Baltimore Co Cir Ct, 
D. 


RESTAURANTS, NIGHTCLUBS 
California: Sweet v. Leon, Santa Clara Co Super 
Ct, p. 472 
SWIMMING POOLS 


Pennsylvania: In re Lenape Swim Club; 
monwealth v. Gibney, Chester County Pa Ct ye 
Common Pleas, p. 475 


Trial Procedure 


CONFESSIONS, JURIES 
Arkansas: Moore v. Henslee; Boyd v. Henslee, 
USCA 8th Cir, p. 484 
GRAND JURIES 
Texas: Stoker v. State, Tex Ct Crim Appls, p. 489 
JURIES 
Alabama: Anderson v. State, Ala Ct Appls, P 490 
Florida: Hoyt v. State, Fla Sup Ct, p. 
MOTION TO VACATE SENTENCE 
Federal Practice: United States v. DeFillo, 
USDC, p. 506 
SENTENCING 


Texas: Williams v. State, Tex Ct Crim Appls, 
p. 507 


Legislatures 


Education - 


PUBLIC SCHOOLS 
Georgia: Majority and minority reports, 
mittee - na of General Assembly a 


Georgia, 

Act 504, ono, restrictions on right of munici- 
palities to tax for local independent school dis- 
tricts, p. 520 


SCHOLARSHIPS 


Virginia: Chapter 448, 1960, state and local 
scholarships in private, non-sectarian schools 
in aed or public schools outside locality, 
p. 5: 





TAX ALLOWANCES 
Virginia: Chapter 191, 1960, tax credit for con- 


tributions to nonprofit, nonsectarian private 
schools, p. 523 


Church Property 


REMOVAL OF TRUSTEES 
Mississippi: Senate Bill 1619, 1960, conditions 


for petitioning court to discharge church trus- 
tees, p. 524 


Civil Disturbances 


DISTURBING THE PEACE 


ma: Montgomery Ordinance No. 11-60, un- 
lawful disturbance of the peace, p. 525 


Civil Rights 


COMMISSION 
Kentucky: Chapter 76, 1960, creation of “Com- 
mission on Human Rights,” p. 526 
STATE ACTION 
New York: Cha “y 219, 1960, amendment to 
state Civil Rights Act, p. 527 
Elections 


REGISTRATION 


Virginia: Chapter 288, 1960, amendment to Vir- 
ginia Voter Registration Act, p. 528 


Governmental Facilities 


LIBRARIES 
Virginia: Danville City Council Ordinance re- 
stricting use of public library, p. 528 


Litigation 
BARRATRY 


Georgia: Act 910, 1960; ad redefined and 
penalties prescribed, p. 


Mortgage Loans 


ANTI-DISCRIMINATION | 
Massachusetts: Chapter 168, 1960, unlawful dis- 


— in granting of mortgage loans, 
p. 


Organizations 


NATIONAL AFFILIATION 
Louisiana: Act 260, 1958, prohibitions against 
non-trading corporations’ affiliation with out- 
oo organizations under certain conditions, 
Dp. 


Parades, Processions 


PERMIT 


Alabama: Montgomery Ordinance No. oe - 
lawful parades and processions, p, 








TABLE OF CONTENTS 


Recreational Facilities 


RESTRICTED USE 


Virginia: Danville City Council Ordinance re- 
stricting use of city recreational facilities, p. 
532 
‘Trespass 
CONSPIRACY 


Virginia: Chapter 99, 1960, unlawful trespass on 
property of another, p. 533 


PRIVATE PROPERTY 
Alabama: Montgomery Ordinance No. 10-60, un- 
lawful trespass on property of another, p. 533 
Georgia: Act 497, 1960, unlawful trespass on 
property of another, p. 534 
Virginia: Chapter 97, 1960, unlawful trespass on 
property of another, p. 534 


SOLICITATION 
Virginia: Chapter 98, 1960, unlawful encourage- 
ment of another to trespass 335 


Administrative Agencies 


Education 
COLLEGES AND UNIVERSITIES 
Tennessee: State Bd of Ed Chairman directive 
re students convicted on personal misconduct 
charges, p. 537 
FRATERNITIES AND SORORITIES 


California: California State Bd of Ed resolution 
re student organizations with restrictive mem- 
berships, p. 537 


Employment 
DISCRIMINATION 


Pennsylvania: Foster v. Warwick Hotel, 
Com’n on Human Relations, p. 538 


Phila 


Housing 


FAIR HOUSING PRACTICES 


Colorado: In the Matter of Rhone and Case, Colo 
Anti-Discrim Com’n, p. 541 





Employment 


FAIR EMPLOYMENT LAWS 
Pennsylvania: Commission on Human Relations 
v. Studio Girl-Hollywood, Phila Com’n on 

Human Relations, p. 546 


Governmental Activity 


CENSUS 


Race Questions: Census Bureau reply to ACLU 
protest of questions dealing with race, p. 550 


Public Accommodations 


RESORTS 


New York: SCAD v. Trowbridge, NY Com’n 
Against Discrimination, p. 552 


Urban Renewal 


HOUSING DISCRIMINATION 


Local Laws: U.S. Housing Administrator an- 
nouncements re discrimination in urban renewal 
projects, p. 562 


Attorneys General 


Education 


TEXT BOOKS 
California: Opinion re purchase of books for 
public school libraries, p. 563 


Elections 
REGISTRATION 


Virginia: Opinion re use of printed form in voter 
registration, p. 565 


Housing 
DISCRIMINATION 
Michigan: Attorney General and Corporation and 


Securities Commissioner statements re point 
system of rating home buyers, p. 567 


REFERENCE ARTICLE 


“Discrimination in Employment,” p. 569 


Cumulative Table of Cases, p. 593 


UNITED STATES 
SUPREME COURT 


ELECTIONS 
Registration——Civil Rights Act 


UNITED STATES OF AMERICA vy. STATE OF ALABAMA et al. 
United States Supreme Court, May 16, 1960, 80S. Ct. 924. 


SUMMARY: The United States brought an action in federal court under Part IV of the Civil 
Rights Act of 1957 [2 Race Rel. L. Rep. 1011, 1013 (1957)] against the state of Alabama, 
the Board of Registrars of Macon County, and two named individuals as members of the 
Board to have adjudged unconstitutional certain acts and practices of defendants which al- 
legedly deprive persons of the right of United States citizens to vote without racial discrimina- 
tion in elections held in Alabama, and to obtain a permanent injunction against defendants’ 
further engaging in such activities. Dismissing the action as against all defendants, the court 
held (1) that the two individuals, having been sued only as registrars but having under state 
law effectively resigned such offices, were not suable in their official capacities; (2) that the 
Board was not a suable legal entity; and (3) that the Act did not authorize this action against 
the state. 171 F.Supp. 720, 4 Race Rel. L. Rep. 322 (M.D. Ala. 1959). The Court of Appeals 
for the Fifth Circuit, sustaining each of the district court’s holdings, affirmed. 267 F.2d 808, 4 
Race Rel. L. Rep. 624 (5th Cir. 1959). On certiorari, the United States Supreme Court va- 
cated the judgments below and remanded the case to the district court with instructions to 
reinstate the action as to the state of Alabama because, after the lower court judgments were 
rendered, the Civil Rights Act of 1960 was enacted, expressly authorizing actions such as this 
to be brought against a state, and the case must be decided on the basis of that law now con- 
trolling. 


PER CURIAM. ing under 42 U.S.C. § 197l(c), 42 U.S.C.A. 

§ 1971(c),? brought this action against the Board 

Alleging a course of racially discriminatory of Registrars of Macon County, Alabama, and 

practices calculated to deprive Negro citizens the two individual respondents as members 

of their voting rights in violation of the Fifteenth thereof, for declaratory and injunctive relief. 
Amendment to the Constitution of the United ——_— 


ae . revious condition of servitude; any constitutio. 
States and Part IV of the Civil Rights Act of co custom, usage, or regulation of any State “ 
1957, 71 Stat. 637, 42 U.S.C. § 197l(a), 42 Territory, or by or under its authority, to the con- 
U.S.C.A. § 1971(a),! the United States, proceed- trary notwithstanding. 
2. 42 U.S.C. §. 1971(c), 42 U.S.C.A. § 1971(c) pro- 
1. Section 1 of the Fifteenth Amendment provides: vides: “Whenever any person has engaged or there 
“The right of citizens of the United States to vote are reasonable grounds to believe that any person 
shall not be denied or abridged by the United is about to engage in any act or Fraction which 
States or by any State on account of race, color, or would deprive any other person of any right or 
previous condition of servitude.” privilege secured by subsection (a) ° * the At- 
42 US.C. § 197l(a), 42 U.S.C.A. § 1971(a) torney General may institute for the United States, 
provides: “All citizens of the United States who or in the name of the United States, a civil action 
are otherwise qualified by law to vote at any or other proper proceeding for preventive relief, 
election by the people in any State, Territory, including an application for a permanent or tem- 
district, county, city, parish, township, school dis- porary injunction, restraining order, or other order. 
trict, municipality, or other territorial subdivision, In any proceeding hereunder the United States 
shall be entitled and allowed to vote at all such shall be liable for costs the same as a private 
elections, without distinction of race, color, or person. 


301 
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Thereafter the Government amended its com- 
plaint so as to join the State of Alabama as a 
party defendant. 

The District Court dismissed the complaint 
as to all defendants. It held (1) that the in- 
dividual respondents had been sued only as 
Registrars, and that having under Alabama law 
effectively resigned their offices they were not 
suable in their official capacities; (2) that the 
Board of Registrars was not a suable legal entity; 
and (3) that the Civil Rights Act of 1957 did not 
authorize this action against the State. 171 F. 
Supp. 720. The Court of Appeals, sustaining each 
of these holdings, affirmed. 267 F.2d 808. Be- 
cause of the importance of the issues involved 
we brought the case here. 361 U.S. 893, 80 S.Ct. 
196, 4 L.Ed.2d 150. 


Shortly before the case was heard in this 
Court on May 2, 1960, Congress passed the Civil 
Rights Act of 1960. The bill was signed by the 
President on May 6, 1960, and has now become 
law. Act of May 6, 1960, Pub.L.No. 86-449, 74 
Stat. 86. Among other things § 601 (b) of that 
Act amends 42 U.S.C. § 1971/c), 42 U.S.C.A. 
§ 1971(c) by expressly authorizing actions such 
as this to be brought against a State. Under 
3. Section 601(b) provides: “Whenever, in a pro- 

ceeding instituted under this subsection [42 U.S.C. 
§ 1971(c)] any official of a State or subdivision 


thereof is alleged to have committed any act or 
practice constituting a deprivation of any right or 


familiar principles, the case must be decided on 
the basis of law now controlling, and the pro- 
visions of § 601(b) are applicable to this litiga- 
tion. American Steel Foundries v. Tri-City Cen- 
tral Trades Council, 257 U.S. 184, 201, 42 S.Ct. 
72, 75, 66 L.Ed. 189; Hines v. Davidowitz, 312 
U.S. 52, 60, 61 S.Ct. 399, 400, 85 L.Ed. 581; see 
also Reynolds v. United States, 292 U.S. 443, 
449, 54 S.Ct. 800, 803, 78 L.Ed. 1353. 

We hold that by virtue of the provisions of 
that section the District Court has jurisdiction 
to entertain this action against the State. In so 
holding we do not reach, or intimate any view 
upon, any of the issues decided below, the merits 
of the controversy, or any defenses, constitutional 
or otherwise, that may be asserted by the State. 

Accordingly, the judgments of the Court of 
Appeals and the District Court will be vacated, 
and the case remanded to the District Court for 
the Middle District of Alabama with instructions 
to reinstate the action as to the State of Alabama, 
and for further proceedings consistent with this 
opinion. It is so ordered. 

Judgments vacated and case remanded to Dis- 


trict Court with instructions. 


privilege secured by subsection (a), the act or 
practice shall also be deemed that of the State and 
the State may be joined as a party defendant and, 
if, prior to the institution of such proceeding, such 
official has resigned or has been relieved of his 
office and no successor has assumed such office, 
the proceeding may be instituted against the State.” 





ELECTIONS 
Registration—Civil Rights Act 


UNITED STATES of America v. Curtis M. THOMAS, Registrar of Voters of Washington Par- 


ish, Louisiana. 


United States Supreme Court, February 29, 1960, 80S. Ct. 612. 


SUMMARY: A federal district court in Louisiana enjoined a parish registrar of voters from 
allowing a number of vote challenges. (See 5 Race Rel. L. Rep. 112, supra). The registrar 
applied to the United States Court of Appeals for an order staying the enforcement of the 
decree pending determination of an appeal, which stay was granted. (5 Race Rel. L. Rep. 114). 
The Solicitor General of the United States applied to the United States Supreme Court for an 
order vacating the stay. The Supreme Court then agreed to grant certiorari, since the issues 
appeared to coincide with those in United States v. Raines, 172 F.Supp. 552, 4 Race Rel. L. 
Rep. 314 (M.D. Ga. 1959) ; 79 S, Ct. 1448, 4 Race Rel. L. Rep. 255 (1959). After the decision 
in the Raines case, 80 S. Ct. 519, 5 Race Rel. L. Rep. 11, the court ordered the stay order of 
the Court of Appeals vacated, and affirmed the judgment of the district court. 
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Feb. 29, 1960. PER CUIAM. Pursuant to its 
order of January 26, 1960, 80 S.Ct. 398, the Court 
has before it (1) the application of the United 
States for an order vacating the order of the 
Court of Appeals, dating January 21, 1960, stay- 
ing the judgment of the District Court for the 
Eastern District of Louisiana, New Orleans Di- 
vision, dated January 11, 1960; and (2) the peti- 
tion of the United States for a writ of certiorari 
to the Court of Appeals to review the judgment 
of the District Court as to the respondent, Curtis 
M. Thomas, Registrar of Voters, Washington 


Parish, Louisiana. Having considered the briefs 
and oral arguments submitted by both sides, the 
Court makes the following disposition of these 
matters: 

The petition for certiorari is granted. Upon the 
opinion, findings of fact, and conclusions of law 
of the District Court and the decision of this 
Court rendered today in United States v. Raines, 
80 S.Ct. 519, the aforesaid stay order of the Court 
of Appeals is vacated, and the judgment of the 
District Court as to the respondent Thomas is 
affirmed. It is so ordered. 





ELECTIONS 


Registration—Louisiana 


John A. HANNAH et al. v. Margaret M. LARCHE, et al. 
John A. HANNAH et al. v. J. A. H. SLAWSON, et al. 


United States Supreme Court, June 20, 1960, 28 L.W. 4514. 


SUMMARY: In June, 1959, the United States Civil Rights Commission announced plans to 
conduct hearings at Shreveport, Louisiana, on the alleged deprivation of voting rights of 
certain Louisiana citizens. Arrangements were made for the hearings to be held on July 13, 
and subpoenas for several Louisiana parish registrars and their records were served. On 
July 9, several of those named in the subpoenas sought and obtained a temporary restraining 
order against the holding of the hearing. A three-judge court was ordered convened to hear 
the constitutional issues raised. This court subsequently upheld the validity of the Act creat- 
ing the commission, but found nothing in the Act authorizing the commission’s refusal to 
inform the persons subpoenaed of the nature, cause, and source of the accusations made 
against them, or to refuse them the privileges of cross-examination and confrontation. 177 F. 
Supp. 816, 4 Race Rel. L. Rep. 935 (W.D.La. 1959). On appeal, the Supreme Court of the 
United States reversed, holding that the creating Act conferred the rule-making power ques- 
tioned, and that the rules themselves were constitutional. Numerous illustrations of similar 
rule-making power in other government departments are cited by the court. Justices Black 
and Douglas dissented. 


Mr. Cuter Justice Warren delivered the opin- 


634, 42 U.S.C. §§ 1975-1975e. They arise out of 
ion of the Court. 
e 


the Commission’s investigation of alleged Negro 
voting deprivations in the State of Louisiana. 
The appellees in No. 549 are registrars of voters 


im 2 


These cases involve the validity of certain 


Rules of Procedure adopted by the Commission 
on Civil Rights, which was established by Con- 


gress in 1957.1 Civil Rights Act of 1957; 71 Stat. . 


1. Although the Civil mages Act of 1957 provided 
that the Commission should cease to exist within 
two years after its creation, 71 Stat. 685, 42 U.S.C. 

8 be in 1959 Congress extended the Commis- 
: ¥ ae for an additional two to four years. 73 
tat. “ 


in the State of Louisiana, and the respondents in 
No. 550 are private citizens of Louisiana.? After 
having been summoned to appear before a hear- 


2. The appellants in No. 549 and the petitioners in 
No. 550 are the individual members of the Civil 
Rights Commission. Hereinafter, they will be re- 
ferred to as “the Commission.” The appellees in 
No. 549 and the respondents in No. 550 will both 
hereinafter be referred to as “respondents.” 
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ing which the Commission proposed to conduct 
in Shreveport, Louisiana, these registrars and 
private citizens requested the United States Dis- 
trict Court for the Western District of Louisiana 
to enjoin the Commission from holding its an- 
ticipated hearing. It was alleged, among other 
things, that the Commission’s Rules of Proce- 
dure governing the conduct of its investigations 
were unconstitutional. The specific rules chal- 
lenged are those which provide that the identity 
of persons submitting complaints to the Com- 
mission need not be disclosed, and that those 
summoned to testify before the Commission, in- 
cluding persons against whom complaints have 
been filed, may not cross-examine other witness- 
es called by the Commission. The District Court 
held that the Commission was not authorized to 
adopt the Rules of procedure here in question, 
and therefore issued an injunction which pro- 
hibits the Commission from holding any hear- 
ings in the Western District of Louisiana as long 
as the challenged procedures remain in force. 
The Commission requested this Court to review 
the District Court’s decision* We granted the 
Commission’s motion to advance the cases, and 
oral argument was accordingly scheduled on 
the jurisdiction on appeal in No. 549, on the pe- 
tition for certiorari in No. 550, and on the merits 


of both cases. 


Having heard oral argument as scheduled, we 
now take jurisdiction in No. 549 and grant cer- 
tiorari in No. 550. The specific questions which 
we must decide are (1) whether the Commission 
was authorized by Congress to adopt the Rules 
of Procedure challenged by the respondents, 
and (2) if so, whether those procedures violate 
the Due Process Clause of the Fifth Amend- 
ment. 


[Factual Context] 


A description of the events leading up to this 
litigation is necessary not only to place the legal 
questions in their proper factual context, but 
also to indicate the significance of the Commis- 
sion’s proposed Shreveport hearing. During the 
months prior to its decision to convene the 


3. Because No. 549 was heard and decided by a three- 
judge District Court, a direct appeal to this Court 
was sought by the Commission pursuant to 28 U.S. 
C. § 1253. The Commission also filed an appeal in 
No. 550 with the United States Court of Appeals 
for the Fifth Circuit. However, before the Court of 
Appeals could render a decision in No. 550, the 
Commission filed a petition for certiorari pursuant 
to Rule 20 of this Court. 


hearing, the Commission had received some six- 
ty-seven complaints from individual Negroes 
who alleged that they had been discriminatorily 
deprived of their right to vote. Based upon these 
complaints, and pursuant to its statutory man- 
date to “investigate allegations in writing under 
oath or affirmation that certain citizens of the 
United States are being deprived of their right 
to vote and have that vote counted by reason 
of their color, race, religion, or national origin,”* 
the Commission began its investigation into the 
Louisiana voting situation by making several ex 
parte attempts to acquire information. Thus, in 
March, 1959, a member of the Commission’s 
staff interviewed the Voting Registrars of Clai- 
borne, Caddo, and Webster Parishes, but obtain- 
ed little relevant information. During one of 
these interviews the staff member is alleged 
to have informed Mrs. Lannie Linton, the Reg- 
istrar of Claiborne Parish, that the Commission 
had on file four sworn statements charging her 
with depriving Negroes of their voting rights 
solely because of their race. Subsequent to this 
interview, Mr. W. M. Shaw, Mrs. Linton’s 
personal attorney, wrote a letter to Mr. Gordon 
M. Tiffany, the Staff Director of the Com- 
mission, in which it was asserted that Mrs. Linton 
knew the sworn complaints lodged against her 
to be false. The letter also indicated that Mrs. 
Linton wished to prefer perjury charges against 
the affiants, and Mr. Shaw therefore de- 
manded that the Commission forward to him 
copies of the affidavits so that a proper pre- 
sentment could be made to the Grand Jury. On 
April 14, 1959, Mr. Tiffany replied to Mr. Shaw’s 
letter and indicated that the Commission had 
denied the request for copies of the sworn af- 
fidavits. Mr. Shaw was also informed of the 
following official statement adopted by the Com- 
mission: 


“The Commission from its first meeting for- 
ward, having considered all complaints sub- 
mitted to it as confidential because such 
confidentiality is essential in carrying out 
the statutory duties of the Commission, the 
Staff Director is hereby instructed not to 
disclose the names of complainants or other 
information contained in complaints to any- 
one except members of the Commission 
and members of the staff assigned to pro- 
cess, study, or investigate such complaints.” 


4, Section 104 of the Civil Rights Act of 1957, 71 Stat. 
635, 42 U.S.C. § 1975c (a) (1). 
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A copy of Mr. Tiffany’s letter was sent to Mr. 
Jack P. F. Gremillion, the Attorney General of 
Louisiana, who had previously informed the 
Commission that under Louisiana law the At- 
torney General is the legal advisor for all vot- 
ing registrars in any hearing or investigation 
before a federal commission. 


[Another Attempt] 


Another attempt to obtain information occur- 
red on May 13, 1959, when Mr. Tiffany, upon 
Commission authorization, sent a list of 315 writ- 
ten interrogatories to Mr. Gremillion. These in- 
terrogatories requested very detailed and spe- 
cific information, and were to be answered by 
the voting registrars of nineteen Louisiana par- 
ishes. Although Mr. Gremillion and the Governor 
of Louisiana had previously assented to the idea 
of written interrogatories, on May 28, 1959, Mr. 
Gremillion sent a letter to Mr. Tiffany indicating 
that the voting registrars refused to answer the 
interrogatories. The reasons given for the refusal 
were that many of the questions seemed unre- 
lated to the functions of voting registrars, that the 
questions were neither accompanied by specific 
complaints nor related to specific complaints, 
and that the time and research required to 
answer the questions placed an unreasonable 
burden upon the voting registrars. 

‘In response to this refusal on May 29, 1959, 
Mr. Tiffany sent a telegram to Mr. Gremillion 
informing the latter that the interrogatories were 
based upon specific allegations received by the 
Commission, and reaffirming the Commission’s 
position that the identity of specific complain- 
ants would not be disclosed. Mr. Tiffany's let- 
ter contained a further request that the interro- 
gatories be answered and sent to the Commission 
by June 5, 1959. On June 2, 1959, Mr. Gremil- 
lion wrote a letter to Mr. Tiffany reiterating 
the registrar’s refusal, and again requesting that 
the names of complainants be disclosed. 

Finally, as a result of this exchange of corre- 
spondence, and because of the Commission’s 
attempts to obtain information ex parte had 
been frustrated, the Commission, acting pursuant 
to Section 105 (f) of the Civil Rights Act of 
1957,5 decided to hold the Shreveport “oe 
commencing on July 13, 1959. 


5. Section 105 (f£) of the Civil Rights Act authorizes 
the Commission to hold hearings and to subpena 
witnesses. That section provides: 

“(£) Hearings; issuance of subpenas. 
“The Commission, or on the authorization of the 
Commission any subcommittee of two or more mem- 


Notice of the scheduled hearing was sent to 
Mr. Gremillion, and between June 29 and July 
6, subpoenas duces tecum were served on the 
respondents in No. 549, ordering them to appear 
at the hearing and to bring with them various 
voting and registration records within their cus- 
tody and control. Subpoenas were also served 
upon the respondents in No. 550. These private 
citizens were apparently summoned to explain 
their activities with regard to alleged depriva- 
tions of Negro voting rights.® 

On July 8, 1959, Mr. Tiffany wrote to Mr. 
Gremillion, enclosing copies of the Civil Rights 
Act and of the Commission’s Rules of Proce- 
dure.? Mr. Gremillion’s attention was also drawn 
to Section 102 (h) of the Civil Rights Act, which 
permits witnesses to submit, subject to the dis- 
cretion of the Commission, brief and pertinent 
sworn statements for inclusion in the record.® 

Two days later, on July 10, 1959, the respond- 
ents in No. 549 and No. 550 filed two separate 
complaints in the District Court for the Western 
District of Louisiana. Both complaints alleged 
that the respondents would suffer irreparable 
harm by virtue of the Commission’s refusal to 
furnish the names of persons who had filed alle- 
gations of voting deprivations, as well as the 
contents of the allegations, and by its further 


bers, at least one of whom shall be of each major 
political party, may, for the purpose of carrying 
out the provisions of this Act, hold such hearings 
and act at such times and places as the Commis- 
sion or such authorized subcommittee may deem 
advisable. Subpenas for the attendance and testi- 
mony of witnesses or the production of written or 
other matter may be issued in accordance with the 
rules of the Commission as contained in section 
1975a (j) and (k) of this title, over the signature 
of the Chairman of the Commission or of such 
subcommittee, and may be served 
designated by such Chairman.” 

U.S.C. § 1975d (f). 

6. The role of private citizens in depriving Negroes 
of their right to vote was one of the questions in- 
volved in United States v. Thomas, — F.Supp 
(E .D. La.), aff'd as to other defendants, 362 rs $. 
58. 


by any person 
71 Stat. 636, 42 


7. Rule 3 (i) of the Commission’s Rules of Procedure, 
adopted on July 1, 1958, prohibits witnesses or 
their counsel from cross-examining other witnesses. 
That Rule reads: 

“Interrogation of witnesses at hearings shall be 
conducted only by members of the Commission or 
by authorized staff personnel.” 

8. The full text of Section 102 (h) of the Civil Rights 
Act reads as follows: 

“(h) Submission of written statements. 

“In the discretion of the Commission, witnesses may 
submit brief and pertinent sworn_ statements in 
writing for inclusion in the record. The Commission 
is the sole judge of the pertinency of testimony and 
evidence adduced at its hearings.” 71 Stat. 634, 42 
U.S.C. § 1975a (h). 
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refusal to permit the respondents to confront and 
cross-examine the persons making such allega- 
tions. In addition, both complaints alleged that 
the Commission’s refusals not only violated nu- 
merous provisions of the Federal Constitution, 
but also constituted “ultra vires” acts not author- 
ized either by Congress or the Chief Executive. 
The respondents in No. 549 also alleged that 
they could not comply with the subpoenas duces 
tecum because Louisiana law prohibited vot- 
ing registrars from removing their voting records 
except “upon the order of a competent court,” 
and because the Commission was not such a 
“court.” Finally, the complaint in No. 549 alleg- 
ed that the Civil Rights Act was unconstitutional 
because it did not constitute “appropriate legis- 
lation within the meaning of Section (2) of the 
XV Amendment.” 

Both complaints sought a temporary restrain- 
ing order and a permanent injunction prohibit- 
ing the members of the Commission (a) from 
compelling the “testimony from or the produc- 
tion of any records” by the respondents until 
copies of the sworn charges, together with the 
names and addresses of the persons filing such 
charges were given to the respondents;® (b) 
from “conducting any hearing pursuant to the 
rules and regulations adopted by” the Commis- 
sion; and (c) from “conspiring together . . . or 
with any other person . . . to deny complainants 
their rights and privileges as citizens” of Lou- 
isiana or the United States “or to deny to com- 
plainants their right to be confronted by their 
accusers, to know the nature and character of 
the charges made against them,” and to be rep- 
resented by counsel. The complaint in No. 549 
also sought a declaratory judgment that the Civil 
Rights Act of 1957 was unconstitutional. 


[Combined Hearing} 


On the day that the complaints were filed, the 
district judge held a combined hearing on the 
prayers for temporary restraining orders. On 
July 12, 1959, he found that the respondents 
would suffer irreparable harm if the hearings 
were held as scheduled and he therefore issued 
the requested temporary restraining orders and 
rules to show cause why a preliminary injunction 


9. Under the Civil Rights Act, the Commission not 

y has the power to issue subpoenas under Section 

105 (f), but, as is customary when Congress con- 

fers the subpoena power on an investigative agen- 

cy, the Commission is also authorized to enforce 

its subpoenas by enlisting the aid of the federal 
courts. 71 Stat. 636, 42 U.S.C. § 1975d (g). 


should not be granted. Larche v. Hannah, 176 F. 
Supp. 791. The order prohibited the Commission 
from holding any hearings which concerned the 
respondents or others similarly situated until a 
determination was made on the motion for a 
preliminary injunction. 

Inasmuch as the complaint in No. 549 attack- 
ed the constitutionality of the Civil Rights Act, 
a three-judge court was convened pursuant to 
28 U.S.C. § 2282. Since the complaint in No. 550 
did not challenge the constitutionality of the 
Civil Rights Act of 1957, that case was scheduled 
to be heard by a single district judge. That dis- 
trict judge was also a member of the three-judge 
panel in No. 549, and a combined hearing was 
therefore held on both cases on August 7, 1959. 

On October 7, 1959, a divided three-judge 
District Court filed an opinion in No. 549. 
Larche v. Hannah, 177 F. Supp. 816. The court 
held that the Civil Rights Act of 1957 was con- 
stitutional since it “very definitely constitutes 
appropriate legislation” authorized by the Four- 
teenth and Fifteenth Amendments and Article I, 
Section 2, of the Federal Constitution. Id., at 
821. The court then held that since the re- 
spondents’ allegations with regard to apprisal, 
confrontation, and cross-examination raised a 
“serious constitutional issue,” this Court’s deci- 
sion in Greene v. McElroy, 360 U. S. 474, re- 
quired a preliminary determination as to wheth- 
er Congress specifically authorized the Com- 
mission “to adopt rules for investigations . . . 
which would deprive parties investigated of 
their rights of confrontation and cross-examina- 
tion and their right to be apprised of the 
charges against them.” 177 F. Supp., at 822. The 
court found that Congress had not so authorized 
the Commission, and an injunction was therefore 
issued. In deciding the case on the issue of 
authorization, the court never reached the “seri- 
ous constitutional issue” raised by the re- 
spondents’ allegations.!° The injunction prohib- 
its the Commission from holding any hearing in 
the Western District of Louisiana wherein the 
registrars, “accused of depriving others of the 
right to vote, would be denied the right of ap- 
prisal, confrontation, and cross-examination.”™ 


10. Judge Wisdom, who dissented, was of the opinion 
that the pr ures adopted by the Commission 
were authorized by Congress, and that those pro- 
convene were also constitutional. 177 F. Supp., at 


1l. The court’s injunction reads as follows: 
the Court’s written opinion 


, 1959, 
“It is ordered, adjudged and decreed that defend- 


en reasons assigned in 
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The single district judge rendered a decision in 
No. 550 incorporating by reference the opinion 
of the three-judge District Court, and an injunc- 
tion, identical in substance to that entered in 
No. 549, was issued. 


I. 


We held last Term in Greene v. McElroy, 
supra, that when action taken by an inferior 
governmental agency was accomplished by pro- 
cedures which raise serious constitutional ques- 
tions, an initial inquiry will be made to deter- 
mine whether or not “the President or Congress, 
within their respective constitutional powers, 
specifically has decided that the imposed pro- 
cedures are necessary and warranted and has 
authorized their use.” Id., at 507. The consid- 
erations which prompted us in Greene to ana- 
lyze the question of authorization before reach- 
ing the constitutional issues presented are no 
less pertinent in this case. Obviously, if the Civ- 
il Rights Commission was not authorized to 
adopt the procedures complained of by the re- 
spondents, the case could be disposed of with- 
out a premature determination of serious con- 
stitutional questions. See Vitarelli v. Seaton, 
359 U. S. 535; Kent. v. Dulles, 357 U. S. 116; 
Watkins v. United States, 354 U. S. 178; Peters 
v. Hobby, 349 U. S. 331. 


- We therefore consider first the question of 
authorization. As indicated above, the Commis- 
sion specifically refused to disclose to the re- 
spondents the identity of persons who had sub- 
mitted sworn complaints to the Commission and 
the specific charges contained in those com- 
plaints. Moreover, the respondents were in- 
formed by the Commission that they would not 


ants and their agents, servants, employees and at- 
torneys are enjoined and restrained from conducting 
the proposed hearing in Shreveport, Louisiana, 
wherein plaintiff registrars, accused of depriving 
others of the right to vote, would be denied the 
right of apprisal, confrontation and cross examina- 
tion. 

“This injunction does not prohibit all hearings pur- 
suant to Public Law 85-315, 85th Congress, 42 
U.S.C.A. 1975, et seq., but only those hearings pro- 
posed to be held in the Western District of Loui- 
siana wherein the accused are denied the right of 
apprisal, confrontation and cross examination. 
“Thus done and signed in Chambers on this 9 day 
of November, 1959.” 

The breadth of this injunction is indicated by the 
fact that the Commission is not only prohibited 
from compelling respondents’ appearance at the 
hearing, but it is also enjoined from conducting any 
hearing in the Western District of Louisiana under 
existing rules of procedure, whether or not the re- 
spondents are called as witnesses. 


be permitted to cross-examine any witnesses at 
the hearing. The respondents contend, and the 
court below held, that Congress did not author- 
ize the adoption of procedural rules which 
would deprive those being investigated by the 
Commission of the rights to apprisal, confronta- 
tion, and cross-examination. The court’s holding 
is best summarized by the following language 
from its opinion: 


“(W]e find nothing in the Act which ex- 
pressly authorizes or permits the Commis- 
sion’s refusal to inform persons, under 
investigation for criminal conduct, of the 
nature, cause an/1 source of the accusations 
against them, and there is nothing in the 
Act authorizing the Commission to deprive 
those persons of the right of confrontation 


and cross-examination.” 177 F. Supp., at 
822. 


After thoroughly analyzing the Rules of Pro- 
cedure contained in the Civil Rights Act of 1957 
and the legislative history which led to the 
adoption of that Act, we are of the opinion that 
the court below erred in its conclusion and that 
Congress did authorize the Commission to adopt 
the procedures here in question. 


[Procedures Not Ignored] 


It could not be said that Congress ignored the 
procedures which the Commission was to follow 
in conducting its hearings. Section 102 of the 
Civil Rights Act of 1957 lists a number of pro- 
cedural rights intended to safeguard witnesses 
from potential abuses. Briefly summarized, the 
relevant subdivisions of Section 102 provide that 
the Chairman shall make an opening statement 
as to the subject of the hearing; that a copy of 
the Commission’s rules shall be made available 
to witnesses; that witnesses “may be accompan- 
ied by their own counsel for the purpose of 
advising them concerning their constitutional 
rights”; that potentially defamatory, degrading, 
or incriminating testimony shall be received in 
executive session, and that any person defamed, 
degraded, or incriminated by such testimony 
shall have an opportunity to appear voluntarily 
as a witness and to request the Commission to 
subpoena additional witnesses; that testimony 
taken in executive session shall be released only 
upon the consent of the Commission; and that 
witnesses may submit brief and pertinent sworn 
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statements in writing for inclusion in the rec- 
ord.!2 

The absence of any reference to apprisal, con- 
frontation, and cross-examination, in addition 
to the fact that counsel's role is specifically lim- 
ited to advising witnesses of their constitutional 
rights, creates a presumption that Congress did 
not intend witnesses appearing before the Com- 
mission to have the rights claimed by respond- 
ents. This initial presumption is strengthened 


12. The complete text of Section 102 reads as follows: 
“§ 1975a. Rules of procedure. 
“(a) Opening statement. 
“The Chairman or one designated by him to act 
as chairman at a hearing of the Commission shall 
announce in an opening statement the subject of 
the hearing. 
“(b) Copy of rules. 
“A copy of the Commission’s rules shall be made 
available to the witness before the Commission. 
“(c) Attendance of counsel. 
“Witnesses at the hearings may be accompanied 
by their own counsel for the purpose of advising 
them concerning their constitutional rights. 
“(d) Censure and exclusion of counsel. 
“The Chairman or Acting Chairman may punish 
breaches of order and decorum and unprofessional 
ethics on the part of counsel, by censure and ex- 
clusion from the hearings. 
“(e) Defamatory, degrading or incriminating evi- 


e. 

“If the Commission determines that evidence or 
testimony at any hearing may tend to defame, de- 
grade, or incriminate any person, it shall (1) receive 
such evidence or testimony in executive session; (2) 
afford such person an opportunity voluntarily to 
ps yoo as a witness; and (3) receive and dispose 
of requests from such person to subpena additional 
witnesses. 

“(£) Requests for additional witnesses. 

“Except as provided in this section and section 
1975d (f) B this title, the Chairman shall receive 
and the Commission shall dispose of requests to 
subpena additional witnesses. 
“(g) Release of evidence taken in executive session. 
“No evidence or testimony taken in executive ses- 
sion may be released or used in public sessions 
without the consent of the Commission. Whoever 
releases or uses in public without the consent of the 
Commission evidence or testimony taken in execu- 
tive session shall be fined not more than $1000, or 
imprisoned for not more than one year. 

“(h) Submission of written statements. 

“In the discretion of the Commission, witnesses 
may submit brief and pertinent sworn statements 
in writing for inclusion in the record. The Com- 
mission is the sole judge of the pertinency of testi- 
mony and evidence adduced at its hearings. 

“(i) Transcripts. 

“Upon payment of the cost thereof, a witness may 
obtain a transcript copy of his testimony given at 
a ge session or, if given at an executive session, 
when authorized by the Commission. 

“(j) Witness fees. 

“A witness attending any session of the Commis- 
sion shall receive $4 for each day’s attendance and 
for the time necessarily occupied in going to and re- 
turning from the same, and 8 cents per mile for 
going from and returning to his place of residence. 
Witnesses who attend at points so far removed 


beyond any reasonable doubt by an investiga- 
tion of the legislative history of the Act. 

The complete story of the 1957 Act begins 
with the 1956 House Civil Rights Bill, H. R. 627. 
That bill was reported out of the House Judici- 
ary Committee without any reference to the pro- 
cedures to be used by the Commission in con- 
ducting its hearings. H. R. Rep. No. 2187, 84th 
Cong., 2d Sess. During the floor debate, Repre- 
sentative Dies of Texas introduced extensive 
amendments designed to regulate the procedure 
of Commission hearings. 102 Cong. Rec. 13542. 
Those amendments would have guaranteed to 
witnesses appearing before the Commission all 
of the rights claimed by the respondents in these 
cases. The amendments provided, in pertinent 
part, that a person who might be adversely af- 
fected by the testimony of another “shall be fully 
advised by the Commission as to the matters 
into which the Commission proposes to inquire 
and the adverse material which is proposed to 
be presented”; that a person adversely affected 
by evidence or testimony given at a public hear- 


from their respective residences as to prohibit re- 
turn thereto from day to day shall be entitled to 
an additional allowance of $12 per day for expenses 
of subsistence, including the time necessarily occu- 
pied in going to and returning from the place of 
attendance. Mileage payments shall be tendered to 
the witness upon service of a subpena issued on 
behalf of the Commission or any subcommittee 
thereof. 

“(k) Restriction on issuance of subpena. 

“The Commission shall not issue any subpena tor 
the attendance and testimony of witnesses or for 
the production of written or other matter which 
would require the presence of the party subpenaed 
at a hearing to be held outside of the State, wherein 
the witness is found or resides or transacts business.” 
71 Stat. 634, 42 U.S.C. § 1975a. 

In addition to the procedural safeguards provided 
.§ Section 102 of the Act, the Commission’s Rules 
of Procedure grant additional protection. Thus, Rule 
8(£) of the Commission’s Rules of Procedure pro- 
vides: 

“(£) An accurate transcript shall be made of the 
testimony of all witnesses in all hearings, either 
public or executive sessions, of the Commission or 
of any subcommittee thereof. Each witness shall 
have the right to inspect the record of his own 
testimony. A transcript copy of his testimony may 
be purchased by a witness pursuant to Rule 2 (i) 
above. Transcript copies of public sessions may be 
obtained by the public upon payment of the 
cost thereof.” 
And Rule 8 (j) provides: 

“(j) If the Commission pursuant to Rule 2 (e), or 
any subcommittee thereof, determines that evidence 
or testimony at any hearing may tend to defame, 
degrade, or incriminate any person, it shall advise 
such person that such evidence has been given and 
it shall afford such person an opportunity to read 


the pertinent testimony and to appear as a volun- 
tary witness or to file a sworn statement in his be- 
alf. 





UNITED STATES SUPREME COURT 309 


ing could “appear and testify or file a sworn 
statement in his own behalf”; that such a person 
could also “have the adverse witness recalled” 
within a stated time; and that he or his counsel 
could cross-examine adverse witnesses.1* 


[Contains Amendments] 


The bill, as finally passed by the House, con- 
tained all of the amendments proposed by 
Representative Dies. 102 Cong. Rec. 13998- 
13999. However, before further action could be 
taken, the bill died in the Senate. Although 
many proposals relating to civil rights were 
introduced in the 1957 Session of Congress, two 
bills became the prominent contenders for sup- 


13. The text of the pertinent Dies’ amendment reads 
as follows: 
“*(q) A person shall be considered to be adversely 
affected by evidence or testimony of a witness if 
the Commission determines that: (i) the evidence 
or testimony would constitute libel or slander if not 
rae before the Commission or (ii) the evi- 
ence or testimony alleges crime or misconduct or 
tends to disgrace or otherwise to expose a person to 
public contempt, hatred, or scorn. 

‘(r) Insofar as practicable, any person whose ac- 
tivities are the subject of investigation by the Com- 
mission, or about whom adverse information is pro- 
posed to be presented at a public hearing of the 
Commission, shall be fully advised by the Com- 
mission as to the matters into which the Commis- 
sion proposes to inquire and the adverse material 
which is proposed to be presented. Insofar as prac- 
ticable, all material reflecting adversely on the char- 
acter or sepetetion of any individual which is 
proposed to resented at a public hearing of the 
Commission shall be first reviewed in executive ses- 
sion to determine its reliability and probative value 
and shall not be presented at a public hearing ex- 
cept pursuant to majority vote of the Commission. 
“*(s) If a person is adversely affected by evidence 
or testimony given in a public hearing, that person 
shall have the right: (i) to ap and testify or 
file a sworn statement in his owen tbehalt. (ii) to have 
the adverse witness recalled upon application made 
within thi days after introduction of such evi- 
dence or determination of the adverse witness’ 
testimony, (iii) to be represented by counsel as 
heretofore provided, (iv) to cross-examine (in per- 
son or by counsel) such adverse witness, and (v) 
subject to the discretion of the Commission, to ob- 
tain the issuance by the Commission of subpenas 
for witnesses, documents, and other evidence in his 
defense. Such opportunity for rebuttal shall be af- 
forded promptly and, so far as practicable, such 
hearing shall be conducted at the same place and 
under the same circumstances as the hearing at 
which adverse testimony was presented. 
“*Cross-examination shall be limited to one hour 
for each witness, unless the Commission by majority 
vote extends the time for each witness or group of 
witnesses. 

“*(t) If a person is adversely affected by evidence 
or testimony given in executive session or by ma- 
terial in the Commission files or records, and if 
public release of such evidence, testimony, or 
material is contemplated, such person shall have, 
prior to the public release of such evidence or testi- 


port. One was S. 83, a bill introduced by Sena- 
tor Dirksen containing the same procedural 
provisions that the amended House bill in 1956 
had contained. The other bill, H. R. 6127, was 
introduced by Representative Celler, Chairman 
of the House Judiciary Committee, and this bill 
incorporated the so-called House “fair play” 
rules as the procedures which should govern the 
conduct of Commission hearings.’* After ex- 
tensive debate and hearings, H. R. 6127 was 
finally passed by both Houses of Congress, and 
the House “fair play” rules, which make no pro- 
vision for advance notice, confrontation, or 
cross-examination, were adopted in preference 
to the more protective rules suggested in S. 83.1® 


mony or material or any disclosure of or comment 
upon it by members of the Commission or Com- 
mission staff or taking of similar evidence or 
testimony in a public hearing, the rights heretofore 
conferred and the right to inspect at least as much 
of the evidence or testimony of the adverse witness 
or material as will be made public or the subject 
of a public hearing. 

“*“(u) Any witness (except a member of the press 
who testifies in his professional capacity) who gives 
testimony before the Commission in an open hear- 
ing which reflects adversely on the character or 
reputation of another person may be required by 
the Commission to disclose his sources of informa- 
tion, unless to do so would endanger the national 
security.’” 102 Cong. Rec. 13542-13543. 

14. The complete text of the House “fair play” rules 
may be found in H. R. Res. 151, 84th Cong., 1st 
Sess. 

15. That Congress focused upon the issues here involved 
and recognized the distinctions between H. R. 6127 
and S. 83 is attested to by the following extracts 
from the floor debate and committee hearings: 

In testifying before both the House and Senate 

Subcommittees considering the various proposed 
civil rights bills, Attorney General Brownell sup- 
ported the adoption of the House “fair play” rules 
instead of the more restrictive procedures outlined 
in S. 83. Thus, at the Senate hearings, the Attorney 
General made the following statement: 
“Now there is one other addition to S. 83 that I 
would like to make special reference to and that is 
the provision for rules of procedure contained in sec- 
tion 102 on pages 2 to 10 of S. 88. These rules of 
procedure are considerably more restrictive than 
those imposed on regular committees of the House 
and Senate. There is much in them which clearly 
would be desirable. We have not as yet had any 
experience with the use of such as those pro- 
posed here and we cannot predict the extent to 
which they might be used to obstruct the work of 
the Commission. 

“Yet I feel that the task to be given to this Com- 
mission is of such great public importance that it 
would be a mistake to make it the vehicle for ex- 
perimenting with new rules which may have to be 
tested out under the courts and this is only a 2-year 

ission and a might have to spend those 
2 years studying rules instead of getting at the 
facts.” Hearings before Subcommittee on Consti- 
tutional Rights of the Senate Judiciary Committee, 
85th Cong., Ist Sess. 14, 15. 
See also Hearings before Subcommittee No. 5 of the 
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The legislative background of the Civil Rights 
Act not only provides evidence of congressional 
authorization, but it also distinguishes these 
cases from Greene v. McElroy, supra, upon 
which the court below relied so heavily. In 
Greene there was no express authorization by 
Congress or the President for the Department 
of Defense to adopt the type of security clear- 
ance program there involved. Nor was there 
any legislative history or executive directive in- 
dicating that the Secretary of Defense was au- 
thorized to establish a security clearance pro- 
gram which could deprive a person of his gov- 
ernment employment on the basis of secret and 
undisclosed information. Therefore, we con- 
cluded in Greene that because of the serious 
constitutional problems presented, mere ac- 
quiescence by the President or the Congress 
would not be sufficient to constitute authoriza- 
tion for. the security clearance procedures 


iene Judiciary Committee, 85th Cong., Ist Sess. 


The lack of any right to cross-examine witnesses 
was commented upon by members of both the 
House and the Senate: 

Statement of Senator Talmadge during the Senate 
floor debate, 108 Cong. Rec. 11504: 

“No provision is made for notification of persons 
against whom charges are to be made. No provision 
is made for persons adversely affected by testi- 
mony taken by the Commission to be present when 
they are accused or later to confront and cross- 
examine their accusers.” 

Statement of Senator Stennis during Senate floor 
debate, 103 Cong. Rec. 18836: 

“Defamatory testimony tending to defame, de- 
pate. or incriminate any person cannot be heard 

y the person slandered, since the testimony must 
be taken in executive session. There is no require- 
ment in the proposed statute that the person injured 
by defamatory testimony shall have an opportunity 
to examine the nature of the adverse testimony. He 
has no right of confrontation nor cross-examination. 
and his request to subpena witnesses on his beh: 
falls within the arbitrary discretion of the Commis- 
sion. There is no right to subpena witnesses.” 

Statement of Representative Kilday during House 
floor debate, 103 Cong. Rec. 8678: 

“The bill provides that witnesses may be accom- 
panied by counsel, for what purpose? ‘For the pur- 
pose of advising them concerning their constitutional 
rights.” That is all. Even though the Commission 
or its own counsel develops only a portion of a 
transaction, and that adverse to the witness, his law- 
yer cannot ask a single question to develop the re- 
mainder of the transaction or the portion favorable 
to him.” 

Statement of Representative Frazier during Hear- 
ings before the House Rules Committee, 85th Cong., 
Ast Sess. 176: 

“The authors of this proposal contemplate that it 
will yield thousands of complaints and even more 
thousands of subpenas will be issued. The various 
allegations will, in the first instance, be incontro- 
vi le and wholly ex parte and the principal con- 
cerned, against whom the charges are made, when 


adopted by the Secretary of Defense. The facts 
of this case present a sharp contrast to those 
before the Court in Greene. Here, we have sub- 
stantially more than the mere acquiescence upon 
which the Government relied in Greene. There 
was a conscious, intentional selection by Con- 
gress of one bill, providing for none of the pro- 
cedures demanded by respondents, over another 
bill, which provided for all of those procedures. 
We have no doubt that Congress’ consideration 
and rejection of the procedures here at issue 
constituted an authorization to the Commission 
to conduct its hearings according to the Rules 
of Procedure it has adopted, and to deny to 
witnesses the rights of apprisal, confrontation, 
and cross-examination. 


II. 


The existence of authorization inevitably re- 
quires us to determine whether the Commis- 
sion’s Rules of Procedure are consistent with the 
Due Process Clause of the Fifth Amendment.!* 

Since the requirements of due process fre- 
quently vary with the type of proceeding in- 
volved, e. g., compare Opp Cotton Mills, Inc. v. 
Administrator, 312 U. S. 126, 152, with Interstate 
Commerce Comm'n v. Louisville & N. R. Co., 
227 U. S. 88, 91, we think it is necessary at the 
outset to ascertain both the nature and function 
of this Commission. Section 104 of the Civil 


summoned as a witness is given no opportunity to 

cross-examine. True, the person summoned as a 

witness may have counsel (sec. 102), but only for 

he, suppose of advising him of his constitutional 
ts ” 


That the bill contained the House “fair play” 
rules is demonstrated by the following statement 
of Representative Celler, the author of the bill: 

“The rules of procedure of the Commission are 
the same as those which govern the committees 
the House. For example, the chairman is requir 
to make an opening statement as to the subject of 
the hearing. Witnesses are furnished with a copy 
of the Commission’s rules and may be accompanied 
by counsel. The chairman is authorized to punish 
breaches of order by censure and exclusion. Protec- 
tion is furnished to witnesses when it appears that 
a person may be the subject of derogatory informa- 
tion by requiring such evidence to be received in 
executive session, and affording the person affected 
the right to appear and testify, and er to sub- 
mit a request for subpena of additional witnesses.” 
103 Cong. Rec. 3401. (Emphasis supplied. ) 

16. Although the respondents contend that the proce- 
dures pone a by the Commission also violate their 
rights under the Sixth Amendment, their claim does 
not merit extensive discussion. That Amendment is 
ape limited to “criminal prosecutions,” and 

e pot ng of the Commission clearly do not 
fall within t category. See United States v. 


Zucker, 161 U. S. 475, 481. 
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Rights Act of 1957 specifies the duties to be per- 
formed by the Commission. Those duties con- 
sist of (1) investigating written, sworn allega- 
tions that anyone has been discriminatorily de- 
prived of his right to vote; (2) studying and 
collecting information “concerning legal devel- 
opments constituting a denial of equal protec- 
tion of the laws under the Constitution”; and 
(3) reporting to the President and Congress on 
its activities, findings, and recommendations.!7 
As is apparent from this brief sketch of the 
statutory duties imposed upon the Commission, 
its function is purely investigative and fact- 
finding. It does not adjudicate. It does not hold 
trials or determine anyone's civil or criminal 
liability. It does not issue orders. Nor does it 
indict, punish, or impose any legal sanctions. 
It does not make determinations depriving any- 
one of his life, liberty or property. In short, the 
Commission does not and cannot take any affir- 
mative action which will affect an individual's 
legal rights. The only purpose of its existence is 
to find facts which may subsequently be used 
as the basis for legislative or executive action. 
The specific constitutional question, therefore, 
is whether persons whose conduct is under in- 
vestigation by a governmental agency of this 
nature are entitled, by virtue of the Due Process 
Clause, to know the specific charges that are 
being investigated, as well as the identity of 
the complainants,’* and to have the right to 


a ike full text of Section 104 of the Act reads as fol- 


ows: 
§ 1975c Duties; reports; termination. 

a) The Commission _ 

(1) investigate allegations in writing under oath 
or affirmation that certain citizens of the United 
States are being deprived of their right to vote and 
have that vote counted by reason of their color, race, 

ion, or nati origin; which writing, under 
or affirmation, shall set forth the facts upon 
wank such belief or beliefs are based; 

ents study and collect information concernin 

developments constituting a denial of equa 
poe the laws under the Constitution; an 

“(8) appraise the laws and policies of the Fed- 
eral Government with respect to equal protection of 
the laws under the Constitution. 

“(b) The Commission shall submit interim reports 
to the President and to the Congress at such times 
as either the Commission or the President shall deem 
desirable, and shall submit to the President and to 
the Congress a final and comprehensive report of 
its jd findings, and recommendations not later 

two pests from September 9, 1957. 

than Sixty days after the submission of its final 

pil and recommendations the Commission shall 

to exist.” 71 Stat. 635, 42 U. S.C. § 1975c. 

18. It Tt should be noted that the respondents in these 
cases did have notice of the general nature of the 

inquiry. The only information withheld from them 
identity of specific complainants and the 


cross-examine those complainants and other wit- 
nesses. Although these procedures are very de- 
sirable in some situations, for the reasons which 
we shall now indicate, we are of the opinion 
that they are not constitutionally required in 
the proceedings of this Commission. 


[“Due Process” Elusive] 


“Due process” is an elusive concept. Its ex- 
act boundaries are undefinable, and its content 
varies according to specific factual contexts. 
Thus, when governmental agencies adjudicate 
or make binding determinations which directly 
affect the legal rights of individuals, it is im- 
perative that those agencies use the procedures 
which have traditionally been associated with 
the judicial process. On the other hand, when 
governmental action does not partake of an 
adjudication, as for example, when a general 
fact-finding investigation is being conducted, it 
is not necessary that the full panoply of judicial 
procedures be used. Therefore, as a generaliza- 
tion, it can be said that due process embodies 
the differing rules of fair play, which through 
the years, have become associated with differ- 
ing types of proceedings. Whether the Consti- 
tution requires that a particular right obtain 
in a specific proceeding depends upon a com- 
plexity of factors. The nature of the alleged 
right involved, the nature of the proceeding, 
and the possible burden on that proceeding, are 
all considerations which must be taken into ac- 
count. An analysis of these factors demonstrates 
why it is that the particular rights claimed by 
the respondents need not be conferred upon 
those appearing before purely investigative 
agencies, of which the Commission on Civil 
Rights is one. 

It is probably sufficient merely to indicate 
that the rights claimed by respondents are nor- 
mally associated only with adjudicatory proceed- 
ings, and that since the Commission does not 
adjudicate, it need not be bound by adjudica- 
tory procedures. Yet, the respondents contend, 
and the court below implied, that such proce- 
dures are required since the Commission’s pro- 
ceedings might irreparably harm those being 
investigated by subjecting them to public oppro- 
brium and scorn, the distinct likelihood of losing 


exact charges made by those complainants. Because 
mast of the charges related to the denial of individ 


ual voting rights, it is ap the Commission 
could not ha ML Eg maemo charges without 
also Somaeiocer the names of the complainants. 
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their jobs, and the possibility of criminal prose- 
cutions. That any of these consequences will 
result is purely conjectural, There is nothing 
in the record to indicate that such will be the 
case or that past Commission hearings have had 
any harmful effects upon witnesses appearing 
before the Commission. However, even if such 
collateral consequences were to flow from the 
Commission’s investigations, they would not 
be the result of any affirmative determinations 
made by the Commission, and they would not 
affect the legitimacy of the Commission’s inves- 
tigative function.’® 


[Would Disrupt Process] 


On the other hand, the investigative process 
could be completely disrupted if investigative 
hearings were transformed into trial-like pro- 
ceedings, and if persons who might be indirectly 
affected by an investigation were given an ab- 
solute right to cross-examine every witness 
called to testify. Fact-finding agencies without 
any power to adjudicate would be diverted from 
their legitimate duties and would be plagued 
by the injection of collateral issues that would 
make the investigation interminable. Even a 
person not called as a witness could demand to 
appear at the hearing, cross-examine any wit- 
ness whose testimony or sworn affidavit alleged- 
ly defamed or incriminated him, and call an un- 
limited number of witnesses of his own selec- 
tion.” This type of proceeding would make a 
shambles of the investigation and stifle the 
agency in its gathering of facts. 

In addition to these persuasive considerations, 
we think it is highly significant that the Com- 
mission’s procedures are not historically foreign 
to other forms of investigation under our sys- 
tem. Far from being unique, the Rules of Pro- 
cedure adopted by the Commission are similar 
to those which, as shown by the Appendix to 


19. Cf. Sinclair v. United States, 279 U. S. 263, 295, 
holding that Congress’ legitimate right to investigate 
is not affected by the fact that information disclosed 
at the investigation may also be used in a subsequent 
criminal prosecution. Cf. also McGrain v. Daugherty, 
278 U. S. 185, 179-180, holding that a regular con- 
gressional investigation is not rendered invalid 
merely use “it might possibly disclose crime or 
wrongdoing” on the part of witnesses summoned to 
appear at the investigation. Id., at 180. 

20. e injunction issued by the court below would 
certainly lead to this result since it prohibits the 

Y ion from conducting any hearing under ex- 
— procedure, even though those being investi- 
gated are not summoned to testify. 


this opinion,21 have traditionally governed the 
proceedings of the vast majority of governmen- 
tal investigating agencies. 

A frequently used type of investigative agency 
is the legislative committee. The investigative 
function of such committees is as old as the 
Republic.22 The volumes written about legisla- 
tive investigation have proliferated almost as 
rapidly as the legislative committees themselves, 
and the courts have on more than one occasion 
been confronted with the legal problems pre- 
sented by such committees.2* The procedures 
adopted by legislative investigating committees 
have varied over the course of years. Yet, the 
history of these committees clearly demonstrates 
that only infrequently have witnesses appearing 
before congressional committees been afforded 
the procedural rights normally associated with 
an adjudicative proceeding. In the vast major- 
ity of instances, congressional committees have 
not given witnesses detailed notice or an oppor- 
tunity to confront, cross-examine and call other 
witnesses.** 


[Absence of Procedures] 
The history of investigations conducted by the 


21. A compilation of the rules of procedure governing 
the investigative pr ings of a representative 
group of administrative and executive agencies, 
presidential commissions, and _ congressii com- 
mittees is set out in the Appendix to this opinion. 

22. The first full-fledged congressional investigating 
committee was established in 1792 to “inquire into 
the causes of the failure of the late expedition under 
Major General St. Clair.” 3 Annals of Cong. 493 
(1792). The development and use of legislative in- 
vestigation by the colonial governments is discussed 
in Eberling, Congressional Investigations, 18-31. The 
English origin of legislative investigation in this 
country is discussed in Dimock, Congressional In- 
vestigating Committees, 46-57. 

23. See, e.g., Kilbourn v. Thompson, 108 U. S. 168; 
McGrain v. Daugherty, 273 U. S. 185; Sinclair v. 
United States, 279 U. S. 263; Christoffel v. United 
States, 8388 U. S. 84; United States v. Bryan, 339 
U. S. 823; United States v. Fleischman, 839 U. S. 
849; Watkins v. United States, 854 U. S. 178; 
Barenblatt v. United States, 360 U. S. 109. 

24. See Appendix, post, pp. 58-65. See also Dimock, 
Congressional Investigating Committees, 153; Eber- 
ling, Se ae Investigations, 283, 390; Mc- 
Greary, The Developments of Congressional Investi- 
gative Power, 80; Liacos, Rights of Witnesses Be- 
fore Congressional Committees, 33 B. U. L. Rev. 
887, 359-361; American Bar Association, Special 
Committee on Individual Rights as Affected by 
National Security, Appendix to Report on Congres- 
sional Investigations, 67-68. 

The English practice is described in Clokie and 
Robinson, Royal Commissions of Inquiry; Finer, 
Congressional Investigations: The British System, 
18 U. of Chi. L. Rev. 521; Keeton, Parliamentary 


Tribunals of Inquiry, in Current Legal Problems 
1959, 12. 
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executive branch of the Government is also 
marked by a decided absence of those pro- 
cedures here in issue.2> The best example is 
provided by the administrative regulatory agen- 
cies. Although these agencies normally make 
determinations of a quasi-judicial nature, they 
also frequently conduct purely fact-finding in- 
vestigations. When doing the former, they are 
governed by the Administrative Procedure Act, 
60 Stat. 237, 5 U.S.C. §§ 1001-1011, and the 
parties to the adjudication are accorded the tra- 
ditional safeguards of a trial. However, when 
these agencies are conducting nonadjudicative, 
fact-finding investigations, rights such as ap- 
prisal, confrontation, and cross-examination gen- 
erally do not obtain. 

A typical agency is the Federal Trade Com- 
mission. Its rules draw a clear distinction be- 
tween adjudicative proceedings and investiga- 
tive proceedings. 16 CFR, 1958 Supp., § 1.34. 
Although the latter are frequently initiated by 
complaints from undisclosed informants, id., §§ 
1.11, 1.15, and although the Commission may 
use the information obtained during investiga- 
tions to initiate adjudicative proceedings, id., 
§ 1.42, nevertheless, persons summoned to ap- 
pear before investigative proceedings are en- 
titled only to a general notice of “the purpose 
and scope of the investigation,” id., § 1.33, and 
while they may have the advice of counsel, 
“counsel may not, as a matter of right, otherwise 
participate in the investigation.” Id., § 1.40. The 
reason for these rules is obvious. The Federal 
Trade Commission could not conduct an effi- 
cient investigation if persons being investigated 
were permitted to convert the investigation into 
a trial. We have found no authorities suggest- 
ing that the rules governing Federal Trade Com- 
mission investigations violate the Constitution, 
and this is understandable since any person in- 
vestigated by the Federal Trade Commission 
will be accorded all the traditional judicial safe- 
guards at a subsequent adjudicative proceeding, 
just as any person investigated by the Civil 
Rights Commission will have all of these safe- 
guards, should some type of adjudicative pro- 
ceeding subsequently be instituted. 


[S.E.C. Practice] 
Another regulatory agency which distin- 


25. See Appendix, post, pp. 34-51. See also Gellhorn, 
Federal Administrative Proceedings, 108; Report of 
the Attorney General’s Committee on Administrative 
Procedure and the various Monographs written by 
that Committee. 


guishes between adjudicative and investigative 
proceedings is the Securities and Exchange 
Commission. This Commission conducts numer- 
ous investigations, many of which are initiated 
by complaints from private parties. 17 CFR. 
§ 202.4. Although the Commission’s Rules pro- 
vide that parties to adjudicative proceedings 
shall be given detailed notice of the matters to 
be determined, id., 1959 Supp., § 201.3, and a 
right to cross-examine witnesses appearing at 
the hearing, id., § 201.5, those provisions of the 
Rules are made specifically inapplicable to in- 
vestigations, id., § 201.20,°° even though the 
Commission is required to initiate civil or crim- 
inal proceedings if an investigation discloses 
violations of law.27 Undoubtedly, the reason for 
this distinction is to prevent the sterilization of 
investigations by burdening them with trial-like 
procedures. 

Another type of executive agency which fre- 


26. The Commission’s practice with regard to investiga- 
tions was dcsctibed ty the Attorney General’s Com- 
mittee on Administrative Procedure, eo 
Securities Exchange Commission, 34-41. The fol- 
lowing extract is pertinent here: 

“Where satel g investigations are utilized as pre- 
liminaries to decisive proceedings, the person being 
investigated is seomalle not sent a notice, which, in 
any event, is not public. The order for investigation, 
which includes the notice, is, however, ibited 
to any person examined in the course of such in- 
vestigation who so requests; since ordinarily the 
investigation will include the examination of the 
person suspected of violation, he will, thus, have 
actual notice of the investigation. Since a person 
may, on the other hand, be wholly unaware of the 
fact that he is being investigated until his friends 
who are interviewed so inform him, and since this 
may sometimes give rise to antagonism and a feel- 
ing that the Commission is besmirching him behind 
his back, no reason is apparent why, simply as a 
matter of good will, the Commission should not in 
ordinary cases send a copy of its order for investi- 
gation to the person under investigation. 

“The Commission’s Rules of Practice expressly 
provide that all such rules (governing notice, amend- 
ments, objections to evidence, briefs, and the like) 
are inapplicable to formal investigatory hearings in 
the absence of exoress vrovision to the con in 
the order and with the exception of rule II, which 
relates to appearance and practice by representatives 
before the Commission. The testimony given in 
such investigations is recorded. . . . In the usual 
case, witnesses are granted the right to be accom- 
panied by counsel, but the latter's role is limited 
simply to advising the witnesses in respect of their 
right against self-incrimination without claiming the 
benefits of the immunity clause of the_pertinent 
statute (a right of which the presiding officer is, in 
any event, instructed to apprise the witnesses) @ 
to making objections to questions which assertedly 
exceed the scope of the order of investigation.” Id., 
87-88. (Emphasis supplied.) See also Loss, Securi- 
ties Regulation (1951), 1152. 

27. Id., 1153. See also the statutes cited in the Appen- 
dix, post. p. 43. 











314 RACE RELATIONS LAW REPORTER 


quently conducts investigations is the Presiden- 
tial commission. Although a survey of these 
commissions presents no definite pattern of prac- 
tice, each commission has generally been per- 
mitted to adopt whatever rules of procedure 
seem appropriate to it,2* and it is clear that 
many of the most famous presidential com- 
missions have adopted rules similar to those 
governing the proceedings of the Civil Rights 
Commission.” For example, the Roberts Com- 
mission established in 1941 to ascertain the facts 
relating to the Japanese attack upon Pearl Har- 
bor, and to determine whether the success of 
the attack resulted from any derelictions of duty 
on the part of American military personnel, did 
not permit any of the parties involved in the 
investigation to cross-examine other witnesses. 
In fact, many of the persons whose conduct was 
being investigated were not represented by 
counsel and were not present during the inter- 
rogation of other witnesses. Hearings before the 
Joint Committee on the Investigation of the 
Pearl Harbor Attack, 79th Cong., Ist Sess., pts. 
22-25. 


[Grand Jury Role] 


Having considered the procedures tradition- 
ally followed by executive and legislative in- 
vestigating agencies, we think it would be profit- 
able at this point to discuss the oldest and, 
perhaps, the best known of all investigative 
bodies, the grand jury. It has never been con- 
sidered necessary to grant a witness summoned 
before the grand jury the right to refuse to 
testify merely because he did not have access 
to the identity and testimony of prior witnesses. 
Nor has it ever been considered essential that a 
person being investigated by the grand jury be 
permitted to come before that body and cross- 
examine witnesses who may have accused him 
of wrongdoing. Undoubtedly, the procedural 
rights claimed by the respondents have not been 
extended to grand jury hearings because of the 
disruptive influence their injection would have 
on the proceedings, and also because the grand 
jury merely investigates and reports. It does not 


We think it is fairly clear from this survey of 
various phases of governmental investigation that 
witnesses appearing before investigating agen- 
cies, whether legislative, executive, or judicial, 
have generally not been accorded the rights of 


28. Marcy, Presidential Commissions, 97-102. 
29. See Appendix, post, pp. 52-59. 


apprisal, confrontation, or cross-examination. Al- 
though we do not suggest that the grand jury 
and the congressional investigating committee 
are identical in all respects to the Civil Rights 
Commission,®® we mention them, in addition to 
the executive agencies and commissions created 
by Congress, to show that the rules of this Com- 
mission are not alien to those which have his- 
torically governed the procedure of invesigations 
conducted by agencies in the three major 
branches of our government. The logic behind 
this historical practice was recognized and de- 
scribed by Mr. Justice Cardozo’s landmark opin- 
ion in Norwegian Nitrogen Products Co. v. Unit- 
ed States, 288 U. S. 294. In that case, the Court 
was concerned with the type of hearing that 
the Tariff Commission was required to hold when 
conducting its investigations. Specifically, the 
Court was asked to decide whether the Tariff Act 
of 1922, 42 Stat. 858, gave witnesses appearing 
before the Commission the right to examine 
confidential information in the Commission files 
and to cross-examine other witnesses testifying 
at Commission hearings. Although the Court did 
not phrase its holding in terms of due process, 
we think that the following language from Mr. 
Justice Cardozo’s opinion is significant: 


“The Tariff Commission advises; these others 
ordain. There is indeed this common bond 
that all alike are instruments in a govern- 
mental process which according to the ac- 
cepted classification is legislative, not ju- 
dicial. .. . Whatever the appropriate label, 
the kind of order that emerges from a hear- 
ing before a body with power to ordain is 
one that impinges upon legal rights in a 
very different way from the report of a 
commission which merely investigates and 
advises. The traditionary forms of hearing 
appropriate to the one body are unknown 
to the other. What issues from the Tariff 
Commission as a report and recommenda- 
tion to the President, may be accepted, 
modified, or rejected. If it happens to be ac- 
cepted, it does not bear fruit in anything 
that trenches upon legal rights.” 288 U.S., at 
318. 


830. However, the courts have on more than one occasion 
likened investigative agencies of the executive branch 
of Government to a grand jury. See, e. g., United 
States v. Morton Salt Co.. 338 U. S. 632, 642; Okla- 
homa Press Pub. Co. v. Walling, Wage & Hour 
Adm’r., 827 U. S. 186, 216; Consolidated Mines of 
Calif. v. Securities & Exchange Comm'n, 97 F. 2d 
704, 708 (C. A. 9th Cir.); Woolley v. United States, 
97 F. 2d 258, 262 (C. A. 9th Cir.). 
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And in referring to the traditional practice of 
investigating bodies, Mr. Justice Cardozo had 
this to say: 


“[W]ithin the meaning of this act the ‘hear- 
ing’ assured to one affected by a change of 
duty does not include a privilege to ransack 
the records of the Commission, and to sub- 
ject its confidential agents to an examination 
as to all that they have learned. There was 
no thought to revolutionize the practice of 
investigating bodies generally and of this 
one in particular.” Id. at 319. (Emphasis 
supplied. ) 


Thus, the purely investigative nature of the 
Commission’s proceedings, the burden that the 
claimed rights would place upon those proceed- 
ings, and the traditional procedure of investi- 
gating agencies in general, leads us to conclude 
that the Commission’s Rules of Procedure com- 
port with the requirements of due process.*4 

Nor do the authorities cited by respondents 
support their position. They rely primarily up- 
on Morgan v. United States, 304 U. S. 1; Joint 
Anti-Fascist Refugee Comm. v. McGrath, 341 
U. S. 123; and Greene v. McElroy, supra. Those 
cases are all distinguishable in that the govern- 
ment agency involved in each was found by the 
Court to have made determinations in the nature 
of adjudications affecting legal rights. Thus, in 
Morgan, the action of the Secretary of Agricul- 
ture in fixing the maximum rates to be charged 
by market agencies at stockyards was challenged. 
In voiding the order of the Secretary for his 
failure to conduct a trial-like hearing, the Court 
referred to the adjudicatory nature of the pro- 
ceeding: 


“Congress, in requiring a ‘full hearing,’ had 
regard to judicial standards—not in any tech- 
nical sense but with respect to those fun- 
damental requirements of fairness which are 
of the essence of due process in a proceeding 
of a judicial nature.” 304 U.S., at 19. 


81. The Commission cites In re Groban, 352 U. S. 330, 

- Anonymous v. Baker, 360 U. S. 287, in in the 
its position. Each of us who participated in in 

cases adheres to the view to which he subscribed 
therein. However, because there are significant dif- 
ferences between the Groban and Anonymous cases 
and the instant litigation, and because the result 
we reach today is supported by the other considera- 
tions atte | herein, the Court does not find it 
necessary to discuss either of those cases. 


Likewise, in Joint Anti-Fascist Refugee Comm. 
v. McGrath, 341 U.S. 123, 140-141, this Court 
held that the Attorney General's action constitut- 
ed an adjudication. Finally, our decision last 
year in Greene v. McElroy lends little support 
to the respondents’ position. The governmental 
action there reviewed was certainly of a judicial 
nature. The various Security Clearance Boards 
involved in Greene were not conducting an in- 
vestigation; they were determining whether 
Greene could have a security clearance—a license 
in a real sense, and one that had a significant 
impact upon his employment. By contrast, the 
Civil Rights Commission does not make any 
binding orders or issue “clearances” or licenses 
having legal effect. Rather, it investigates and 
reports leaving affirmative action, if there is to 
be any, to other governmental agencies where 
there must be action de novo. 

The respondents have also contended that the 
Civil Rights Act of 1957 is inappropriate legis- 
lation under the Fifteenth Amendment. We have 
considered this argument, and we find it to be 
without merit. It would unduly lengthen this 
opinion to add anything to the District Court's 
disposition of this claim. See 177 F. Supp., at 
819-821. 

Respondents’ final argument is that the Com- 
mission’s hearings should be governed by Sec- 
tion 7 of the Administrative Procedure Act. 60 
Stat. 241, 5 U.S.C. § 1006, which specifies the 
hearing procedures to be used by agencies fall- 
ing within the coverage of the Act. One of those 
procedures is the right of every party to con- 
duct “such cross-examination as may be requir- 
ed for a full and true disclosure of the facts.” 
However, what the respondents fail to recognize 
is that Section 7, by its terms, applies only to 
proceedings under Section 4, 60 Stat. 238, 5 U. 
S.C. § 1003 (rule making), and Section 5, 60 
Stat. 239, 5 U.S.C. § 1004 (adjudications), of the 
Act. As we have already indicated, the Civil 
Rights Commission performs none of the func- 
tions specified in those sections. 

From what we have said, it is obvious that 
the District Court erred in both cases in en- 
joining the Commission from holding its Shreve- 
port hearing. The court’s judgments are accord- 
ingly reversed, and the cases are remanded with 
direction to vacate the injunctions. 


Reversed and remanded. 
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Concurring Opinion 


Mr. Justice FRANKFURTER, concurring in the 
result. 


The United States Commission on Civil Rights, 
in exercising powers granted to it by the Civil 
Rights Act of 1957 (71 Stat. 635, 42 U. S. C. § 
1975c) scheduled a hearing to be held by it in 
Shreveport, Louisiana, on July 13, 1959. By these 
two actions judgments were sought to declare 
the proposed hearing illegal and to restrain the 
members of the Commission from holding it. 

The rules of procedure formulated by the 
Commission amply rest on leave of Congress. I 
need add nothing on this phase of the case to the 
Court's opinion. While it is a most salutary doc- 
trine of constitutional adjudication to give a 
statute even a strained construction to avoid fac- 
ing a serious doubt of constitutionality “avoid- 
ance of a difficulty will not be pressed to the 


point of disingenuous evasion. Here the inten- 
tion of the Congress is revealed too distinctly to 
permit us to ignore it because of mere misgivings 
as to power. The problem must be faced and 
answered.” Moore Ice Cream Co. v. Rose, 289 
U. S. 373, 379. I have no such misgivings in the 
situation before us. I also agree with the Court's 
conclusion in rejecting the constitutional claims 
of the plaintiffs. In view, however, of diver- 
gences between the Court’s analysis and mine of 
the specific issues before us, including the au- 
thoritative relevance of In re Groban, 352 U. S. 
330, and Anonymous No. 6 v. Baker, 360 U. S. 
287. I state my reasons for agreement. 


To conduct the Shreveport hearing on the basis 
of sworn allegations of wrong-doing by the 


(Text continued on page 324) 
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Agency Scope of agency's investigative authority poena power in investi- to be given in investigative tion to Mi 
gative i di : others testifying at in- 
vestigative proceedings.‘ 

Executive and | The Commission is authorized The Commission This is not specified | This is not specified | The Commission's 
Administra- | to “make such studies and may subpoena any | by statute. The by statute. The Rules of Practice 
tive Agencies* | investigations, . . . and hold person to appear Commission's Rules | Commission’s Rules | draw a sharp 

Atomic such meetings or hearings as and testify or of Practice provide of Practice do not distinction between 

Energy . . « fit] may deem necessary or | produce documents! that “the procedure | require that those informal and formal 

Commis- proper to assist it in exercising” | ‘at any desig- | to be followed in summoned to appear | hearings. Formal 

sion any of its statutory functions. nated place.” 68 | informal hearin before informal hearings are used 





68 Stat. 948, 42 U.S.C. § 2201 (c). 








Stat. 948, 42 
U.S. C. § 2201 (c). 





| shall be such as will 


best serve the 
urpose of the 
earing.”” 10 CFR 
§ 2.720. The Rules 
of Practice do not 
require any specific 
type of notice to be 
given in informal 
hearings. Ibid. 





hearings be given 
the right to cross- 
examine other 
witnesses. Rather, 
the Commission is 
given the discretion 
to adopt those 
procedures which 
“will best serve the 
— of the 

earing.”” 10 CFR 
§ 2.720. 





only in “cases of 
ve cna 10 
CFR § 2.708, and 


; parties to the 


earings are given 
detailed notice of 
the subject of the 
hearing, id., § 2.735, 
as well as the right 
to cross-examine 
witnesses, id., § 2.747. 
Informal hearings 
are used in 
investigations “for 
the purposes of 
obtaining necessary 
or useful information, 
and affording 
participation by 
interested persons, iff 
the formulation, 
amendment, or 
rescission of rules 
and regulations.” 
id., § 2.708. The 
safeguards which 

are accorded in the 
formal, adjudicative 
hearings are not 
mentioned in the 
Commission’s Rule 
relating to informal 
hearings. I/d., 

§ 2.720. 
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Extent of agency's sub- | The type of notice required eSerted by an tavestign- 
Agency Scope of agency's investigative authority poens power in investi- to be given in investigative tion to Mi comments 
gative di: dings.’ others testifying at, x 
vestigative 
Federal (1) The Commission is author- | (1) The Commis- | This is not specified | This is not specified | It should be noted 
ee ized to investigate any matters sion may “‘sub- by statute. The by statute. Nor do | that the Commis- 
ina pena the attend- Commission’ ’s Rules | the Commission’s sion’s Report on the 
Caan: such manner and by such ance and téesti- of Practice do not Rules of Practice Telephone Investi- 
sion. means as it shall deem oy mony of witnesses | specify the type of refer to cross-exami- | gation made no 
48 Stat. 1073, 47 U.S. P08. and the produc- notice to be given in | nation in investi- mention of the type 
(2) The Federal Communica- tion of all books, investigative pro- ee proceedings. of notice, if any, 
tions Commission was also au- papers, di 5 herefore, whether given to ¢ 
thorized to conduct a special of charges, con- the Rules do provide | persons appearing at | summoned to aoe 
investigation of the American tracts, agreemients, | that the “procedures | an investigation at the investiga’ 
Telephone and Telegraph and documents to be followed by the | have the privilege of Nor was there any 
Company, and to obtain infor- relating to any Commission shall, cr to cross- 
mation concerning the com- matter under in- unless specifically witnesses apparently examination. The 
pany’s history and structure, vestigation.” 48 | prescribed . [in | depends upon Commission did 
the services rendered by it, its | Stat. 1096, 47 the Rules], ‘be such whether the Com- permit the Com- 
failure to reduce rates, the U.S. C. § 409 (e). | as in the opinion of mission is of the pany “to submit 
effect of monopolistic control (2) The Commis- | the Commission will | opinion that cross- statements in writ- 
on the company, the methods sion was best serve the pur- examination “will ing pointing out any 
of competition engaged in by given the subpoena — of... {any best serve the pur- inace ies in 
the company, and the com- power by the investigative] pro- pose of mee oo factual data or 
pany’s attempts to influence statute author- ceeding.” 47 CFR ceeding.” statistics in the 
public opinion by the use of izing the investi- § 1.10. $1.10. It ji reports introduced 
propaganda. 49 Stat. 43. ation of the also be noted that in the hearings or in 
merican Tele- even in that — any testimony in 
phone and Tele- of the C i there- 
graph Company. Rules relating to with, provided that 
49 Stat. 45. a patos and such statements 
i. were confined to the 
cosine. © ere is no | presentation of facts 
specific provision and that no attempt 
relating to cross- would be made 
examination. Id., therein to draw 
§§ 1.101-1.193. mt ped there- 
from.” H. R. Doc. 
No. 340, reek Cong., 
1st Sess. xviii. 
Federal (1) The Commission is author- | (1) The Commis- | (1) This is not spec- | (1) This is not spec- w It is interesting 
Trade ized to investigate “the organ- | sion may “sul ified by statute. ified by statute. note that the 
Commis- ization, — conduct, poena the attend- | The Commission’s The Commission’s je hm 's Rules 
sion. ti it of ance and testi- Rules of Practice Rules of Practice of Practice draw an 
any corporation engaged i in mony of witnesses | provide that “any — that a — express and sharp 
commerce”; to make an inves- | and the production | party under a. tion between 
tigation of the manner in which | of all such docu- tion compelled tify inj an investi= oaatiee os and ad- 
antitrust decrees are being car- | mentary evidence farnish cieenten tive p ——- 
— out; to investigate and relating to any or Levee pm evi- ‘may be accom- ings, and that the 
rt the facts relating to any | matter under in- dence nied and advised | Commission’s Rules 
leged violations of the anti- vestigation.” vised with ae to.| by counsel, but relating to notice and 
trust Acts by any corporation; Stat. 722, 15 the pu counsel may not, as | cross-examination in 
and “‘to investigate . . trade| U.S.C. § 49. scope of the i a matter of right, investigative pro- 
conditions in and with foreign (2) The Commis- — *” 16 CFR, otherwise partici- ceedings are very 
countries — a sion was a 959 Supp., § 1. 3 te in the a similar to those 
tices of given the sub- (2) The ommis- gation.” 16 CFR, Faights ¢ by the Civil 
saamufactarer’, merchante, or poena power sion’s Report on the | 1959 Supp., § 1. 40. ts Commission. 
traders, or other conditions, under the statute Motor Vehicle In- Moreover, while or It should also be 
may affect the foreign trade of | authorizing the dustry did not indi- | the Rules of Prac- observed that FTC 
the United States.” Stat. investigation of cate what type of tice make no men- investigations may 
721-722, 15 U.S.C. § 46. the motor vehicle | notice, if any, was tion of the right to | be initiated “upon 
(2) The Commission was also industry. given to those sum- | ci ine wit- it by mem- 
authorized to conduct a special | Stat. 218. moned to testify at nesses in ng bers of the consuming 
investigation of the motor = investigation. tive proceedin; public, businessmen, 
vehicle industry to determine H.R. Doc. A 468, | id., § 1.31-1.42, or the ope pee 





(a) “the extent of concentra- 
hy hy of control and of monopoly 
in ing 





ing, distribution, and sale of 
automobiles, accessories, and 
parts, including methods and 
devices used by manufacturers 
for and t 
their control or monopoly, 
and the extent, if any, to which 
fraudulent, dishonest, _ 
and injurious meth . 
were] employed, including com- 
inations, monopolies, price 
fixing, or unfair trade practices’’; 
and (b) ‘‘the extent to which any 
of the — laws of the 
United Sta’ [were] 
being violated. "52 Stat. 218. 














76th Co: 

Presumab! iy, ihe 
mmission’s regular 

Rules of Practice 

obtained. 





such a right i is spe- 
cifically given ‘. - 
parties in an adjudi- 
cative proceeding. 
Td., § 3.16. 
(2 )” e Commis- 
sion’s Report on the 
Motor Vehicle In- 
dustry did not refer 
to cros-cnomine- 
tion. H.R. Di 

No. 468, _ Cong x 
Ist Sess. 

sumably, the ee 
mission’s regu 

Rules of Practice 
obtained. 





griev 
practices, ary 16 CFR, 
1959 Supp. .» $1. 11,” 
and that complaints 
received by the Com- 
mission may ¢ 

“any violation of the 
law over which the - 


our inquiry is the 
fact that the Com- 
mission does, not 
“publish or divulge 
the name of an ap- 
plicant or co 


unlike the Civil 
Rights Commission, 
has the ver mw A 


ugative —- 
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Extent of agency's sub-| The type of notice required by an 
Ageecy Seope of agency's investign tive authority poena power in investi-| te be given in investigative ten t Viera nee ns Comments 
gative preceeding: ethers testifying at in- 
vestigative proceedings.‘ 
National | Under the National Labor- “For the purpose | This is not . “eee Fe This is not . It should be noted 
Labor Re- Management ations Act, the | of all hearings by statute. ae that the National La- 
lations Board is given the power to in- | and investiga- Board’s Statements bor Relati Board - 
Board. vestigate petitions and chacges tions, . . . ‘the of Procedure and of Board's Bat and may use the informa- 
submitted to it relating to Board [may] . . . | Rules and and - tion collected during 
union representation and unfair | copy any evidence | tions provide for the | tions provide for the | preliminary investi- 
Sant penstions, 61 Stat. 144, of any person be- investi- | right to cross-ex- gations to initiate 
149, 29 U.8. C. §§ 159 (c), 160 | ing investigated Pation of all petitions | amine wi at djudicati 
@. or proceeded and charges received | formal, adjudicative | ings. 61 Stat. 149 
against that re- | by the Board. hearings, 29 CFR, | 29 U. 8 8. C. § 160 (h. 
lates to any mat- owever, there is no ph The Commission on 
ter under invest!- | specific rule §§101.10, 102.38, Civil Rights has no 
gation,” and it ing notice of the pre- | 102.66, 102. such power. More- 
may also issue mpgs 102.90, but there is | over, t 
bpoenas — tion. 29 C! no such pro 2 unlike the Civil’ 
ing the at - 1960 ry" with regard Rights Commiuien, 
an testi- { 101.4, 101.18, ateety investiew may use the informa- 
a A of aan 1.22, 101.27, tions. $$i01. 4, | tion obtained by it 
101.32, 102.63, 101.18, 101 ea! 101.27, | through investiga- 
investigation ® 102.77, 101.32, 102.63 63, 102.77, tions to petition the 
a SC: H ag == spprep ciate viluoe 
june- 
ve relief, 
149, 29 U. s Cay $160 
@. 
Securities | (1) Under the Securities os Act of | All of the Acts This is not specified | This is not st epgeited The Securities and 
and Ex- 1983, as amended, the Co: which ——_ a7 ee. Nor do Coos The Ex Commis- 
change mission is authorized to —~ the Commission's — ll . ape sion’s lures for 
Commis- | duct Bs investigations which, — investign Rules of Practice of Practice investigative pro- 
sion. are necessary and proper ns also besto relating to formal mention of the Tight are very 
for the enforcement of” the ca it the poner investigations make | to cross-examine similar to those of 
Act. 48 Stat. 85, 15 U. 8. C. to subpoena wit- | any mention of the witnesses in investi- the Civil Rights 
778(b). nesses, type of notice which ive Commission. Inves- 
'2) The Securities and Ex- their attendance, | must be given in 7 CFR § 202.4. tigations may be 
change Act of 1934 authorizes and require the “+ Parties are given the | initiated upon com- 
the Commission to “make such proguction of any | 17 CFR. § 202. p> dey © Cross-ex- plaints received from 
investigations as it deems nec- ks, p i 8 bers of the pub- 
essary to determine whether ence, memoranda, | Rules do provide for sdjudisative lic, and these com- 
y person has violated or is con i the giving of notice id., plaints may contain 
about to violate any provisions | ments, and other | in adjudicative 201.5, but this pro- | s c 
of . . . {the Act] or any rule or | records which are gs, id., vision is mepptiens egal conduct. 17 
regulation thereunder.” 48 relevant to the in-| Supp., § 201.3, but | cifically icable CFR § 202.4. It 
Stat. 899, 15 U. 8. C. § 78u (a). | vestigation. provision is to inv: tive 8) be no! 
3) The Public Utilit Holding | curities Act of ly Id, however, that the 
pany Act of 1937 em- 149 48 Stat. 85, le to inves- 201.20. and Ex- 
wers the Commission to 5 u.8.C. ive i 
‘investigate any facts, condi- tri (b) ; Securi- § 201.20. unlike the Civil 
tions, practices, or matters ties and Exchange ights 
which it may deem necessary Act of 1934, 48 is an adjudi 
or appropriate to determine ont 900, 15 U. body, and it may 
whether any person has vio- C. § 78u (b); use informatien 
or is about to violate any Public Utility gathered through 
provision of . [the Act] or ep Company investigative 
any rule or regulation there- Act of 1935, 49 ceedings to initiate 
under, or to aid in the enforce- | Stat. 831, 15 “administrative pro- 
ment of the provisions of . U. S. C. § 79r ceedings looking to 





[the Act], in the prescribing of 
rules and regulations there- 
under, or in obtaining informa- 
tion to serve as a basis for rec- 
ommending further legislation 
concerning the matters to 
which . . . [the Act] relates.” 
49 Stat. 831, 15 U.S. C. § 79r 


‘a). 

(4) The Trust Indenture Act 
of 1939 authorizes the Com- 
mission to conduct “‘any in- 
vestigation .. . which. . . is 
necessary and proper for the 
enforcement of’ the Act. 53 


Stat.1174, 15 U.S.C. § 77uuu (a). 


(5) The Investment Company 
Act of 1940 gives the Com- 
mission the power to “make 
such investigations as it deems 
necessary to determine whether 
any person has violated or is 
about to violate any provision 
of . . . [the Act] or of any 
rule, regulation, or order there- 
under, or to determine whether 
any action in any court or any 
proceeding before the Commis- 
sion shall be instituted under 

. [the Act] against a par- 
ticular person or persons, or 
with respect to a particular 
person or persons, or with 
respect to a particular trans- 
action or transactions.” 54 
Stat. 842, 15 U.S. C. § 80a- 


41 (a). 

(6) Finally, under the Invest- 
ment Advisers Act of 1940, the 
Commission is authorized to 
determine by investigation 





visers Act of 1940, 
54 Stat. 853, 15 
U.S. C. § 80b-9 
(b). 











the imposition of 
remedial Sanctions, 
(or) injunction 
proceedings in the 
courts, and, in the 
case of a willful 
violation,” it may 
a the a to 


nt of 

Justies for cicaival 
eee. Ibid. 

urities 
Act 4 im 48 Stat. 

8. C. § 77 
(b); ‘Sencaiion and 
Exchange Act of 
a 48 Stat. 900, 


C. § 80b-9 (e). 
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Scope of agency's investigative authority 


Extent of agency's sub- 
poena power in investi- 
gative di 


The type of notice required 


The right, if any, of persons 
affected by an tavestign- 
tion to 











others testifying at “ 
vestigative 





whether “‘the provisions of 

. [the Act] or of any rule or 
regulation prescribed under the 
authority thereof, have been or 
are — = be violated by any 
e's ” 54 Stat. 853, 15 
8. e. § soe 9 (a). 





Office of 
Price Stabi- 
lization.* 


The Defense Production Act of 
1950 authorized the President 
“to issue regulations and orders 
establishing a ceiling or ceilings 
on the price, rental, commis- 
sion, margin, rate, fee, charge, 
or allowance paid or received 
on the sale or delivefy, or the 
purchase or receipt, by or to 
any person, of any material or 
service, and at the same time 

. issue regulations and orders 
stabilizing wages, salaries, and 
other compensation in accord- 
ance with provisions of” the 
Act. 64 This au- 
thority was delegated to the 
Economic Stabilization Admin- 
istrator by Exec. Order No. 
10161, 15 Fed. Reg. 6105. The 
Administrator i in turn delegated 
the duty of issuing price regu- 
lations to the Office of Price 
Stabilization. Gen. Order No. 
2 of the Economic —— 
Agency, 16 Fed. Reg. 73 
Pursuant to this authority, the 
Office of Price Stabilization pro- 
mulgated Rules of Procedure, 
Section 2 of which provided 
that investigations would be 
held before the issuance of a 
ceiling price regulation. Price 
Procedural Regulation 1—Gen- 
eral Price Procedures, § 2, 17 
Fed. Reg. 3788. 





The Defense Pro- 
oa Act of 
1950 


This was not spec- 
ified by statute or 





upon the President 
the power, “by 
supena or other- 
wise, to obtain 
such information 
from, require such 
reports and the 
keeping of such 
records by, make 
such inspection of 
the books, rec- 
ords, and other 
— — 

“ea 

take the 

oworn testimony 
of, any person as 
may be necessary 
or appropriate, in 
his discretion, to 
the enforcement 
or the administra- 
tion of . . . [the] 
Act and the regu- 
lations or orders 
issued thereun- 
der.” 64 Stat. 
816. This power 
was delegated to 
the Office of Price 
Stabilization by 
Exec. Order No. 
10161, 15 Fed. 
Reg. 6105; Gen. 
Order No. 2 of 
the Economic Sta- 
bilization Agenc 
16 Fed. Reg. 738° 


rder. 
The Office’s Rules 
of Procedure pro- 
vided that a general 
bee notice was to 

iven in the Fed- 

Register of all 
pre-issuance hear- 
ings. Price Proce- 
dural Regulation 1— 
General Price Proce- 
dures, § 4, 17 Fed 
Reg. 3788. 











This was not speci- 
fied by statute or 
Executive Order. 
Nor did the Office's 
Rules of Procedure 
make any mention 
of the right to cross- 
examine witnesses 
appearing at pre- 
issuance hearings. 
The Rules merely 
said that the hear- 
ing was to “be con- 
ducted in such man- 
ner, consistent with 
the need for expedi- 
tious action, as will 
permit the fullest 
possible presentation 
of the evidence by 
such persons as are, 
in the judgment of 
the Director, best 
qualified to provide 
information with re- 
spect to matters con- 
sidered at the hear- 
ing or most likely to 
be seriously affected 
by action which may 
be taken as a result 
of the hearing.” 

Price Procedural 
Regulation 1—Gen- 
eral Price Proce- 
dures, § 5, 17 Fed. 
Reg. 3788. 


It should be noticed 
that the Office’s pre- 
issuance hearings 
usually led to de- 
terminations which 
had severe effects 

n certain indi- 
viduals; yet, there 
was no provision for 
personalized, de- 
tailed notice or cross- 
examination. 





Office of 
Price Ad- 
ministra- 
tion. * 


The Administrator was “‘au- 

thorized to make such studies 

and investigations and to ob- 

tain such information as he 

. [deemed] necessary or 

r to assist him in pre- 

ing any regulation or order 

caer . . « [the] Act, or in the 

administration and enforce- 

ment of . [the] Act and 
ulations, orders, and price 

schedules thereunder.” 56 

tat. 30. 


pro 


“For the purpose 
of obtaining any 
information [in an 
investigation] 

. the Admin- 
istrator oe 
[could] by | ‘sub- 
pena require any 

+ person to ap- 
pear and testify 
or to appear and 
produce docu- 
ments, or both, at 


This was not a 
ified by statute. 

The Administrator's 
Rules of Procedure 
did not specify the 
type of notice, if 
any, to be given 
during the investi- 
gative stage of price 
ge roceed- 
ings. ay 1944 
Supp., = 1300.2. 

After the investiga- 
tion, the Administra- 
tor could hold a 
price hearing prior . 
to issuance of the 
regulation, and gen- 
eral notice of the 


Id, § 1300.4. 


This was not speci- 
fied by statute. 
The Administrator’s 


It should be noted 
that even though 
the Administrator's | 





Rules of Procedure 
made no mention of 
the right to cross- 
examine witnesses 
during either inves- 
tigations or pre- 
issuance heari 
32 CFR, 1944 
§§ 1300.2, 1300.5. 
The Rules merely 
provided that hear- 
ings were to be con- 
ducted “in such 
manner, consistent 
with the need for 
expeditious action, 
as will permit the 
fullest possible pres- 
entation of evi- 
dence by such per- 
sons as are, in 
judgment of the 
Administrator, best 
qualified to provide 
information with 
respect to matters 
considered at the 
hearing or most 
likely to be seri- 
ously affected by 
action which may 
be taken as a result 
of the nasee-” 

he .5. 


SupP., 


of an adjudication, 
there was no express 
uirement that 

either detailed notice 
or the right to cross- 
examine witnesses 

be given to parties 
affected by the Ad- 
ministrator’s actions 





partmen' 
of A, 
cmos 








(1) Under the Perishable Agri- 
cultural Commodities Act of 
ee the oe ort eeney is author- 





(1) The Perishable 
Agricultural Com- 
pope Act of, 





fied ‘vice te onetary alle ing 
that someone has violated the 
_ oor 534, 7 U. 8. Cc 


1) th 2) Ths be artment also en- 
forces the Packers and Stock- 





the 2 Gnretery to 
“require by sub- 
poena the attend- 
ance and testi- 
mony of witnesses 
and the produc- 





This is not specified 
by statue. The De- 
= 's Rules of 
ractice adopted 
pursuant to the Per- 
ishable Agricultural 
Commodities Act 


Stockyards Act do 





not refer to the type 


cified 
he De- 


This is not sj 
by statute. 
artment’s Rules of 
Practice adopted 
pursuant to the per- 
ishable Agricultural 
Commodities Act 
and the Packers and 
Stockyards Act con- 





tain no reference to 


(1) The Department of 
Agriculture, unlike 
the Civil Rights Com- 
mission, may use the 
information obtained 
through investiga- 
tions in its subsequent 
pa ape tei proceed- 

under the Perish- 

able Agriculture 
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‘The right, if any, of persons 
Extent of agency's eub- | The type of notice required | affected by an investion- 
Apes Seape of agency's inveetign Uve authority porna power in investi- te be given in investigative ten t© cose-crmine Miecelianso es commenen te 
gative others testifying at te- 
vestiga tire proceedings ‘ 
The De- a Act of sesh, which, for tion of oo af eaten , if ws, on eave Commons ‘ 1 Act. 7 
partment urposes of that Act, gives counts, reco: which must ven ing inv tive 7. 
of Agricul- the Becretary the investigative | and memoranda as avestiqntt J a Ts, 7 CFR | (2) It is also of inter- 
ture—Con. a other enforcement powers may be material ceedings, 7 CF Ro 9 CFR est that pape tive 
y the Federal Trade | for the determina- 47.3;9 CFR 
Comaniasion, 42 Stat. 168, 7 U. | tion of any 202.3, al a | sucha sah is given | both the Perishable 
8..C. § 222.’ The Department’s | plaint under” the | specific right to notice | .in the formal, Agricultural Com- 
Rules of Practice also provide Act. 46 Stat. 536, | is given in adjudica- Po aoe. stage modities Act and the 
that investigations shall be con- 8. C. § 499m | tive proceedings. 7 ings Packers and Stock- 
ducted when informal com- R ‘ CF i 47.6, 47.27; ; ‘ore OYA 47.15, are com- 
plaints charging a violation of 2) The Packers 9c ss menced by the filing 
the Act are received by the and Stockyards 202.23, 39. 11, 202: 29, of —— from 
9 CFR § 202.3. Act of 1921 gives 48. individuals 
to the "CFR § 47.3; 9 CFR 
y Be powers con- 202 
ferred upon the ® Finally, it ab should 
Fed T 
Commission by te nba of Agri- 
“sections 46 and culture np oe go 
48-50 of Title 15.” = ‘ederal Seed A 
Among those pow- 53 Stat. 1275, 7 U. 3 
ers is the au C. §§ 1861 -1610, 
ity to subpoena makes it un- 
witnesses. 42 lawful to engage 
Stat. 168, 7 U. 8. cutain peaeiew 
C. § 222. lating to the labeling 
and importation of 
am & statute 
regu ig export 
er = _ 
123, Aa vac ¢. isin 
can bay J nw ow] a 
the Secretary pursu- 
ant to statutory au- 
—— rovide 
that g8 un- 
der these statutes 
shall be initiated by 
an investigation of 
the charges contained 
in any complaint re- 
ceived b Secre- 
tary. ese Rules 
make no mention of 
the type of notice, if 
any, given to those 
being investigated 
nor is there any refer- 
ence to cross-exami- 
nation during the 
ao oeteneia _ of 
the proceedin 
CFR §§ 201. isi, "33.17. 
Commod- | The Commodity Exchange Act | The Secretary of This is not specified | This is not specified | It is of interest to 
ity empowers the Secretary of Agri- Agriculture (act- by statute. The by statute. The note that investiga- 
change | culture (acting through the ing through the Commission has no Commission has no | tions may be initi- 
Commis- Commission) to “make such in- | Commission) is special rules for in- special rules for ated by complaints 
sion (De- vestigations as he may deem given the same vestigations; how- investigations; how- | from private parties, 
partment necessary to ascertain the facts | subpoena powers ever, its Rules of ever, its Rules of and that the informa- 
of Agricul- | regarding the operations of as are vested in Practice provide that Practice provide tion obtained during 
ture) boards of trade, whether prior to | the Interstate & private party may | that a private party | investigations may 
or subsequent to the enactment | Commerce Com- initiate a disciplinary | may initiate a dis- be used in a subse- 
of” the Act. The Secretary is | mission by the proceeding by filing | ciplinary proceeding | quent adjudicative 
also empowered to “investigate | Interstate Com- a complaint, and by filing a com- proceeding. 17 
marketing conditions of com- merce Act, y that an investigation plaint, and that an CFR § 0.53 
modity and commodity prod- Stat. 383, of the complaint will | investigation of the 
ucts and byproducts, including | Stat. 443, 32 Stat. made. No men- complaint will be 
supply and demand for these + “ Seat. a tion is made of the made. No mention 
commodities, cost to the con- UY type of notice, if is made of the right 
sumer, and handling and trans- e48. “S tat. any, which must be to cross-examine 
a char, _ " 42 Stat. 1002, as amended, | given in investi- witnesses during in- 
003, as amen: i Me Stat. 49 Stat. 1499, gative proceedings. vt roceed- 
1491" 7 USC. 69 Stat. 160, 17 CFR § 0.53. ings. CFR | 
7 U.S.C. § 15. $053. | 
| | 
Food and | The Regulations adopte d | The Act makes This is not specified | This is not specified | It should be noted 
ursuant to the Federal no provision for by statute. The by statute. The | that the Administra- 
Admin- ‘austic Poison Act, 44 Stat compelling Administration's Administration's } tion investigates 
istration 1406, 15 U.S.C. §§ 401-411, testimony. Regulations make regulations make no | specific instances of 
(Depart- authorize the Administration no reference to mention of the right | possible unlawful 
ment of to conduct investigations, 21 notice of investi- to cross-examine activity, and that, 
Health, CFR § 285.15, and to hold | gative proceedings, witnesses appearing | unlike the Civil 
Education reliminary hearings ‘‘whenever | but they do require at investigative | Rights Commission, 
itappears ... thatthe pro | that general notice ings or pre- | the Secretary (act- 
Welfare). visions of section 3 or 6 of the | be given to those liminary hearings. | ing through the 
Caustic Poison Act have against whom prose- | 21 CFR § 285.17. Administration) 
been violated and criminal | | is required to refer 





geek are contemplated 
fa, § 285.1 





cution is contem- 
21 CFR 





| possible violations 
| to the proper United 


States Attorney. 
Stat. 1409, 15 
U. 8. C. 


“4 
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Extent of agency's sub- 
poena power in investi- 
alive proceedings 


‘The type of notice required 
to be given in investigative 
s 


The right, if any, of persons 
affected ried an ee. 
tlon 





others sosiatying at ve 
vestigative proceedings. 








(1) The Commission is author- 
ized “to investigate the admin- 
istration and fiscal and indus- 
trial effects of the customs laws 
of this country, now in force or 
which may be hereafter 
enacted, the relations between 
the rates of duty on raw 
materials and finished products, 
the effects of ad valorem and 
specific duties and of com- 
pound specific and ad valorem 
duties, all questions relative to 
the arrangement of schedules 
and classification of articles in 
the several schedules of the 
customs law, and, in general, 

. the operation of customs 
laws, including their relation 
to the federal revenues, [and] 
their effect upon the industries 
and labor of the country.” 46 
Stat. 698, 19 U. 8. C. § 1332 


(a). 
(2) The Cominission is also 
authorized ‘to investigate the 
tariff relations between the 
United States and foreign 
countries, commercial treaties, 
preferential provisions, cco- 
nomic alliances, the effect of 
export bounties and preferential 
transportation rates, the volume 
of importations compared with 
domestic production and con- 
sumption, and conditions, 
causes and effects relating to 
competition of foreign indus- 
tries with those of the United 
States, including dumping, and 
aaa " 46 Stat. 

. C, § 1332 (b). 
(3) The C ot miasion may 
investigate “the Paris Economy 
Pact and similar organizations 
and arrangements in Europe.” 
46 Stat. 698, 19 U. 8. C. § 1332 


(c) 

(4) The Commission is e:n- 
powered to “investigate the 
difference in the costs of pro- 
duction of any domestic article 
and of any like or similar 
foreign article.” 46 Stat. 701, 
19 U. 8. C. § 1336 (a). 

(5) The Commission is au- 
thorized to investigate any 
complaint alleging that a person 
has engaged in unfair methods 
of competition or unfair acts in 
the importation of articles into 
the United States. 46 Stat. 
703, 19 U. 8. C. § 1337 (a), (b). 
(6) Before the President enters 
into negotiations concerning any 
proposed foreign trade agree- 
ment, the Commission is 
required to conduct an investi- 
gation and make a report to 
the President, indicating the 
type of agreement which will 


best carry out the purpose of 
the Tariff Act. 65 Stat. 72, 
19 U. 8. C. § 1360 (a). 


(7) The Commission is author- 
ized to “make an investigation 
and make a report thereon 

to determine whether any 
product upon which a conces- 
sion has been granted under a 
trade agreement is, as a result, 
in whole or in part, of the duty 
or other custoins treatment 














reflecting such concession, being | 
imported into the United States 


in such increased quantities, 
either actual or relative, as to 
cause or threaten serious injury 
to the domestic industry pro- 
ducing like or directly competi- 
tive orgy orl 5 Stat. 74, 19 
US. 4(a). 

(8) The Commission is suthor- 
ized to investigate the effects 
of dumping, and to determine 
whether because of such dump- 
ing, ‘‘an industry in the United 
States is being or is likely to be 
injured, or is prevented from 
being established.” 42 Stat. 
11, 19 U.S.C. § 160(a). 





The Commission 
may, “for the pur- 
poses of carrying 
out its functions 
and duties in con- 
nection with any 
investigation au- 
thorized by law, 
-( have 
access to and the 
right to copy any 
document, paper, 
or record, perti- 
nent to the subject 
matter under in- 
vestigation, in the 
possession of any 
person, firm, co- 
partnership, cort 
poration, or asso- 
ciation engaged in 
the production, 
importation, or 
distribution of any 
article under in- 
vestigation, (2) 
... Summon wit- 
nesses, take testi- 
mony, and admin- 
ister oaths, (3) 
. require any 
firm, person, co- 
partnership, cor- 
poration, or asso- 
ciation to produce 
books or papers 
relating to any 
matter pertaining 
to such investiga- 
tion, and (4)... 
require any person 
firm, copartner- 
ship, corporation, 
or association, to 
furnish in writing, 
in such detail and 
in such form as the 
commission may 
prescribe, infor- * 
mation in their 
possession pertain- 
ing to such investi- 
ation.” 46 Stat. 
99, as amended, 
72 Stat. 679, 19 
U.S.C. § 1333 (a) 











Many of the statu- | 
tory provisions 

aut thorizing the Com- 
mission to hold hear- | 
ings pursuant to its 
investigatory power 
require that reason- 
able notice of pro- 
spective hearings be 
given. 46 Stat. 701, 
19 U. 8. C. ‘, ‘gr 
fa); 65 Stat. 19 
U.S.C. 4 1360 A)QD: 
65 Stat at. 
C. § 13 


Bis 

Font a ow The ¢ ‘om: 
mission's Rules of 
Practice also provide 
that public notice of 
any pending investi- 
gation shall be giv en. 

9 CFR, 1960 Supp., | 
i LAG. | 


74, 19 U. 





This is not specified 
by statute. The 
Commission's Rules 
ermit a party who 
us entered an ap- 
pearance to question 
a witness “for the 
poalpaes of assisting 





(1) Since the Com- 
mission's investiga- 
tive powers are gen- 
erally exercised to 
aid the President in 
the execution of his 
duties under the 
Tariff Act, it is read- 





in 
obtaining the ma- 
terial facts with 
respect to the sub- 
ject matter of the 
investigation.” 
CFR § 201.14. 
However, all ques- 
tioning is.done under 
the direction of and 
subject to the limita- 
tions imposed by the 
Commission, and a 


19 


| person who has not 


entered a formal ap- 
pearance may not, 
as a matter of right, 
question witnesses, 
Ibid. See also Nor- 
wegian Nitrogen 
Products Co, v. 
United States, 288 U. 
8. 294. 


| affected by s) 


ily that the 
Commission's inves- 
tigations nay have 
far reaching effects 
upon those persons 
ific 
tariff regulations. 
(2) It should also be 
noted that business 
data given to the 
Commission may be 
classified as conti- 
dential, 19 CFR 

§ 201.6, and that 
confidential material 
contained in appli- 
cations for investi- 
gation and com- 
plaints will not be 
made avuilable for 
Pao § | ae 4 
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Extent of agency's sub- | The type of notice required | affected by an investign- 
Ageecy BSeope of agency's investigative authority poena po wer in investi- te be given in investigative tion to cross-examine | Misceliancoms comments 
Bure cdi others testifying st tn- 
vestiga tive proceedings‘ 
United (9) Finally, the Commission is 
authorized to conduct investi- 
‘ariff gations for the f de- 
Commis- termining whether “any article 
aion—Con. | or articles are being or are 
practically certain to be im- 
ported into the United States 
under such conditions and in 
such quantities 9s to render or 
tend to render ineffective, or 
materially interfere with, any 
program or operation under- 
taken under’’ the Agriculture 
Adjustment Act or the Soil 
Conservation and Domestic 
Allotment Act. 49 Stat. 773, 
as amended, 62 Stat. 1248, 7 
U.8.C.§ 624 (a). 
Commis- The Commission was authorized | The Commission | Neither the Execu- Neither the Execu- | It is of special interest 
sion To In- | to investigate the attack upon was authorized “‘to | tive Order creating = Order creating | that the Commission 
v te Pearl Harbor in order “to pro- issue subpenas the Commission, the Commission, was with the 
the Japa- | vide bases for sound decisions requiring the at- Exec. Order No. Exec. Order No. responsibility of de- 
nese At- whether any derelictions of duty | tendance andtesti- | 8983, 6 Fed. 83, 6 Fed. Reg. termining whether the 
tack on or errors of judgment on the part | mony of witnesses 6569, nor the join 6569, nor the joint successful attack meee 
Hawaii. of the United States Army or and the produc- Pearl Harbor res 
Navy personnel contributed to | tion of any evi- the —— power od subpoena power | from any individual 
such successes as were achieved | dence that relates | upon the Commis- in the Commis- derelictions of duty. 
by the enemy on the occasion to any matter sion, 55 Stat. 853, re- n, 55 Stat. 853, Yet, even though 
mentioned, and if so, what these | under investiga- u the Commis- son 88 mention of | Commission's investi- 
derelictions or errors were, and | tion by the m to inform the right to cross- gation had all the 
who were responsible therefor.” | mission.” 55 Ppective witnesses of | examine witnesses earmarks of au adju- 
—. Order No. 8983, 6 Fed. Stat. 854. complaints m examination of dication, none of the 
g. 6569. issi P dural saf d 
proceedings does not | demanded by the re- 
spondente in these 
wherein -~ witness cases were provided. 
or party to 
vi was given 
the ight to cross- 
examine other wit- 
nesses. In fact, 
such in’ 
as Admiral 
and Gen- 
eral Short, the Navy 
and Army com- 
manders at 1 
Harbor, were not 
even present at the 
witnesses were testi- 
7 Hearings of 
e Joint Congres- 
sional Committee on 
the Investigation of 
the Pearl Harbor 
Attack, 79th we 
Ist Sess., pts. 22-25. 
Temporary | The Committee wasauthorized | The Committee This was not s This was not speci- 
National to investigate ‘‘monopoly and was given the fied by statute. peThe fied by — The 
Economic | the concentration of economic same subpoena Rules of Procedure | Rules of Procedure 
Committee | power in and financial control powers as were adopted by the Com-| adopted by the Com- 
over production and disbribu- conferred upon the | mittee for the con- mittee for the con- 
tion of goods and services . . . pceng, and Ex- | duct of its hearings | duct of its hearings 
with a view to determining . . . Commis- made no mention of | did not refer 
(1) the causes of such concen- a y the Pub- the type of notice, if | cross-examination. 
tration and control and their lic Utility Hold- any, which was to There was merely a 
effect upon competition; (2) the | ing Company Act, a to ahd oe od general statement 
effect of the existing price 49 Stat. 831, 15 that “in all exam- 
system and the price policies U. 8. C. 79r(e). the Seances ination of witnesses, 
of industry upon the gen- 52 Stat. 706. ational Econo: the rules of evidence 
eral level of trade, upon em- Committee, pt. 1, shall be observed 
ployment, upon long-term prof- 193. but liberally con- 
its, and upon consumption, and Ned earings 
(3) the effect of existing tax, of the Temporary 
patent, and other Government tional Economic 
— upon competition, _ Committee, pt. 1, 
levels, unemploy ment, profits 
and consumption.” 52 Stat. 
705. 
Congressional The Committee was authorized | The Committec This was not i- This was not speci- It should be noted 
Investigati to conduct an investiyration into | was authorized fied by the au fied by the author- | that this Committee 
Commitices charges that William Duane, a “to send for per- ing resolution. izing resolution. was investigati 
Senate newspaper editor, hud published | sons, papers, and However, a subse- The Senate later the allegedly unlaw- 
Committee | articles defaming the Senute. records, and com- | quent resolution rejected a motion to | ful conduct of a 
of Priv- 10 Annals of Cong. 117 (1800). | pel the attendance | provided that Duane it Duane “to specific individual; 
ileges of witnesses which | was to be informed ve assistance of yet, it does not appar 
(1800). may become req- | of the charges counsel for his that he was given 
uisite for the against him when defense,” but right to cross- 
execution of their | he presented allowed him to be examine adverse 
comtnission.”” at the bar of the heard h witnesses. 
Annals of Cong. Senate. 10 Annals counsel “in denial 
121 (1800). of Cong. 117 (1800). | of any facts charged 
(him) or in 
of bis offence.” 
of 











10 Annals of Co: 
118, 119 (1800). 
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The right, if any, of persons 
affected by an davention- 
tion to 





others testifying at in- 
vestigative proceedings. 








Senator Smith had been ac- 
of conspiring with Aaron 
aah to commit Bote mph and 
tl 


The authorizing 
resolution did not 
indicate whether 
the C i 





to investigate the el charges ro 9 
to inquire whether Senator 
Smith “should be permitted 
any longer to have a seat” in 
the Senate. 17 Annals of 
Cong. 40 (1807). 





had the subpoena 
power. n 
of Cong. 40 (1807). 


This was not speci- 
fied by the author- 
izing resolution. 
The Committee 
furnished Senator 
Smith with a de- 
scription of the 

rges and evidence 
against him. Re- 
port of the Commit- 
tee, 17 Annals of 
Cong. 56 (1807). 


This was not speci- 
fied by the author- 
izing, resolution. 
Before the Commit- 
ator Smith 








to be heard in his 
defense by counsel, 
to have compulsory 
process for witnesses, 
and to be confronted 
with his accusers, as 
if the Committee 
had been a circuit 
court of the United 
States.” Report of 
the Committee, 17 
Annals of Cong. 56 
(1807). However, 
the Committee re- 
jected these claims 
on the ground that 
it was not court, 
but rather a body 
whose function it 
was to investigate 
and report the facts 
relating to Senator 
Smith’s conduct. 
Ibid. 





Here again, it should 
be observed that the 
Committee was in- 
vestigating the, 
conduct of a par- 
ticular individual, 
and that the Com. 
mittee’s findin, 

could have had 
severe con 
on that indiv: 


juences 
ual. 





Joint 
Committee 
on the 
— 
Civil War 
(1861). 


(1) The Committee was estab- 
lished “‘to inquire into the con. | 
duct of the tyy [Civil] war." 
Cong. Globe, Ng., 
32, 40 tise! ). 

(2) The Committee was also 
authorized “to inquire into the 
truth of the rumored slaughter 
of the Union troops, after their 
surrender, at the recent attack 
of the rebel forces upon Fort 
Pillow, Tennessee; as, [sic] also, 
whether Fort Pillow could have 

n sufficiently reenforced or 
evacuated, and if so, why it 
was not done.” 13 Stat. 405. 


ane Committee 

had “‘the power 
to send for per- 
sons and papers.” 
Cong. Globe, 
37th Cong., 2d 
Sess. 32, 40 
(1861). 


This was not speci- - 
fied by the authoriz- 
ing resolution. 

Many of the generals 
whose conduct was 
being investigated 
were given no notice 
of the charges that 
had been leveled 
against them. Bot- 
terud, The Joint 
Committee on the 
Conduct of the Civil 
War (M.A. Thesis, 
Georgetown Uni- 
versity, 1949), 42. 


This was not speci- 
fied by the authoriz- 
ing resolution. 

Many of the gen- 
erals whose conduct 
was being investi- 
gated were not given 
the right to be as- 
sisted by counsel or 
to cross-examine 
other witnesscs. 
Botterud, The Joint 
Committee on the 
Conduct of the Civil 
War (M.A. Thesis, 
Georgetown Univer- 
sity, 1949), 42. 


It should be noted 
that the Committee's 
investigation fre- 
zr. centered on 
e allegedly derelict 
pena vary of specific 
individuals. Bot- 
terud, The Joint 
Committee on the 
Conduct of the Civil 
War (M.A. Thesis, 
Georgetown 4 
versity, 1949), 42. 





Cc :, bliched 


The C 





The 

to investigage changes that the 
Electric Boat Company of New 
Jersey had “been engaged in ef- 
forts to exert corrupting influ- 
ence on certain Members of 
Congress in their legislative 
capacities, and . {had] in 
fact exerted such socraptiog in in- 
fluence.” H.R. 

Con. .» ist Sess., 42 Cong. Rec. 


had authority “to 
send for — 


This was not speci- 
fied by the. author- 


The questioning of 
all witnesses wes. 





izing 
However, most of 
the charges which 
led to the investi- 
gation were made in 
publi hearings be- 
fore the Rules Com- 
mittee of the House. 
. Rep. No. 1168, 
60th Cong., Ist 
Sess 


Committee, aipstaeks 
the parties being 
investigated were 
permitted to —— 
written interro 
tories for the 
mittee to propound 
to certain witnesses. 
. R. Rep. No. 1727, 
60th Cong., Ist 
Sess. 


NE eed 
It is of interest that 
the Committee was 
investigating s 
cific charges of cor- 
ruption leveled 
against named in- 
dividuals. 





House 
Commit- 
tee to In- 
vestigate 
Violations 


Refin’ 
Co. (1911) 


(1) The Committee was author- 
ized to conduct an investigation 
“for the pu of ascertaining 
whether or not there have been 
ss of the antitrust act of 
July 2, 1890, and the various 
acts supplementary thereto, by 
the American Sugar. Refining 
Co.,” and further, to “investi- 
gate the seen and opera- 
tions of said American Sugar 
Refining Co., and its relations 
with other persons or corpora- 
tions engaged in the business of 
manufacturing or refining sugar, 
and all pon eee or corpora- 
tions engag 
or refining sugar and their rela- 
tions with each oh H. R. 
, 157, 62d ae .» Ist Sess., 
47 Cong. Rec. 


in manufacturing. 


The Committee 
was authorized “‘to 
compel the attend- 
ance of witnesses, 
[and] to — for 

rsons and pa- 
pers.” H. R. Res. 
157, 62d Cong., 
Ist Sess., 47 Cong. 
Ree. 1143. 


This was not speci- 
fied by the authoriz- 
ing resolution. Nor 
was this specified by 
the Committee's 
Rules of Procedure. 


This was not speci- 
fied by the author- 
izing statute. The 
Commnittee’s Rules 
of Procedure pro- 
vided that “counsel 
may attend wit- 
nesses summoned 
before this commit- 
tee, but may not 
participate in the 
ings, either 
yy way of examina- 
tion or argument, 
except upon per- 
mission given by 
the committee, from 
time to time, as the 
occasion arises.” 
Hearings before the 
Committee on the 
Investigation of the 
American Sugar Re- 
fining Co., 62d 
Cong., Ist Sess. 3. 


Once again, it should 
be noted that the 
Committee was es- 
tablished to investi- 
gate, among other 
things, possible vio- 
lations of the law. 





Senate 
Committee 
to Investi- 


(logs 


1936). 





The Committee was authorized 
“to make a full an 


The Committee ~ 
was authoringd 





investigation of all lobbying 
activities and all efforts to in- 
fluence, encourage, promote, or 





“to require by 
subpena or other- 
wise the attend- 


retard legislation, directly or in- | ance of such 
directly in connection with the witnesses and the 
lied ‘holding pany bill’, jon of such 








This was not spec- 
ified by the author- 
izing resolution. 





This was not 

fied by the author- 
izing resolution. 
The Committee 
adopted a rule that 
witnesses and their 
attorneys could not 





examine other wit- 
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i | 
{ | The right, if any, of persons 
Extent of agency's sub- | | The type of notice required affected by an iaventign- 
Agency Scope of agency's investigative authority poena powerininvestl- | tobegivenin investigative tion to Miseell 
gative di | oe d : others testifying at in- 
} vestigative proceedings.* 
Senate or any other matter or proposal correspondence, nesses; however, 
Committee | affecting le gis slation.”” 8. Res, books, papers, and they could submit 
to Investi- | 165, 74th Cong., Ist Sess., 79 docninents written questions, 
gate Lob- | Cong. Rec. 11003 asit... Ide emed] which the Commit- 
bying advisable.” 5. tee would consider 
(1935- Res. 165, 74th’ propounding to 
1936)— Cong., 1st Sess., other witnesses. 
Con. 79 Cong. Ree. Hearings before 
11003. Special Senate Com- 
mittee to Investi- 


' 
| 





gate Lobbying 
Activities, 74th 
Cong., 2d Sess. 1469. 











'This Appendix describes the Rules of Procedure governing the 
authorized investigative proceedings of a representative group of ad- 















ministrative agencies, executive departments, presidential commis- 
sions, and congressional committees. ‘The Appendix does not purport 
to be a complete enumeration of the hundreds of agencies whie h have 
conducted investigations during the course of this country’s history. 
Rather, it is designed to demonstrate that the procedures adopted by 


the Civil Rights Commis 
tionally been used by ins rating izencies in both the executive and 
legislative branches of our Government 





uilar to those which have tradi- 





2We have found many other administrative agencies and Presi- 
dential commissions empowered to conduct investigations and to sub- 
poena witnesses. ‘Those agencies are not listed in the body of this 
Appendix because we were unable to find an adequate description of the 
rules of procedure governing their investigative proceedings. How- 


ever, it is significant that the statutes creating these agencies made no 
reference to apprisal or cross-examination in investigative proceedings. 
Among the agencies in this category are: (1) Bureau of oe mene in 
the Department of Commerce and Labor, 32 Stat. 827; ; (2) Commission 
on Industrial ig weg 37 Stat. 415; (3) The Railroad Labor Board, 
41 Stat. 409; The United States Coal Commission, 42 Stat. 102: 
(5) The emielimicion Commission established by the Railroad Retire: 
ment Act of 1935. 49 Stat. 972; (6) National Bituminous Coal Commis- 
sion, 49 Stat. 991; (7) Wave and Hour Division of the Department of 
Labor, 52 Stat. 1061; (8) Board of Investigation to Investigate Various 
Modes of Transportation, 54 Stat. 952; (9) Commission on the Organi- 
zation of the Executive Branch of the G jovernment, 67 Stat. 142; (10) 
Commission on Intergovernmental Relations, 67 Stat. 145. 

2 1f the relevant statute makes no reference to notice, this fact will be 
mentioned. The negative inference which may be drawn from the 
absence of any statutory requirement that notice be given is supporte od 
by the fact that, in a few ins stances, Congress has made specific provision 
for the giving of notice in investigative proceedings. Sec, ¢.g., the 
statutes cited on pp. — supra requiring the United States Tariff Com- 
mission to give reasonable notice of any investigative hearing. 

‘If the relevant statute makes no reference to cross-examination, 
that fact will be mentioned because of the inference which may be 
drawn therefrom that Congress did not intend persons appearing at 
investigative hearings to cross-examine other witnesses. This inference 


plaintiffs, without submitting to them these alle- 
gations and disclosing the identities of the affi- 
ants, would, it is claimed, violate the Constitu- 
tion. The issue thus raised turns exclusively on 
the application of the Due Process Clause of the 
Fifth Amendment. The Commission’s hearings 
are not proceedings requiring a person to answer 
for an “infamous crime,” which must be based 
on an indictment of a grand jury (Amendment 
V), nor are they “criminal prosecutions” giving 
an accused the rights defined by Amendment VI. 
Since due process is the constitutional axis on 
which decision must turn, our concern is not with 
absolutes, either of governmental power or of 
safeguards protecting individuals. Inquiry must 
be directed to the validity of the adjust- 
ment between these clashing interests—that of 
government and of the indiviual, respectively— 
in the procedural scheme devised by the Con- 


is strengthened by the fact that in a relatively few instances Congress 
has, for one reason or another, required that persons being investigated 
by a commission or agency be xiven the right to cross-examine other 

witnesses. See, ¢g., 49 Stat. 1381, which authorized the Bureau 
of Marine Inspection and Navigation to investigate the causes of marine 
casualties. 

$The Office of Price Stabilization is now defunct, 
terminated by Exec. Order No. 10434, 18 Fed. Reg. 809. 

*The Office of Price Administration is now defunct, its functions 
having been transferred to the Office of Temporary Controls by Exec. 
Order No. 9809, 11 Fed. Reg. 14281, which in turn was terminated by 
Exec. Order No. 9841, 12 Fed. Reg. 2645. 

7 In addition to the investigating committees listed in the body of 
the Appendix, we think mention should also be made of the contem- 
porary standing committees of Congress. Most of these committees 

nave rules very similar to those adopted by the Civil Rights Com- 
mission. The Rules of Procedure of the Subcommittee on Privileges 
and Elections of the Senate Committee on Rules and Administration 
are typical. Rule 17 of the Rules reads as follows 


“There shall be no direct or cross examination by counsel appeariug 
for a witness. However, the counsel may submit in writing any ques- 
tion or questions he wishes propounded to his client or to any other 
witness. With consent of the majority of the Members of the Sub- 
committee present and voting, such question or questions shall be put 
to the witness by the Chairman, by a Member of the Subcommittee 
or by the Counsel of the Subcommittee either in the original form or in 
modified language. The decision of the Subcommittee as to the ad- 
missibility of questions submitted by counsel for a witness, as well as 
to their form, shall be final.”’ 


See also 8. Rep. No. 2, 8ith Cong:, 
Subcommittee on Rules of the Be 
Administration, on 8. Res. 65, 146, 223, 249, 256, S. Con. Res. 11, and 
86, 83d Cong., 2d Sess. 141-142, 344, 345, 374; Rules of Procedure 
of the Select Committee on Improper Activities in the Labor or 
Management Field, Rules 10 and 11. Reierence has been made in 
the text, supra, pp. 16-18, to the House}‘‘fair play” rules, which govern 
the hearings of most House Committees, and which make no provision 
for cross-examination. 





having been 


Ist Sess. 20; Hearings before the 
ate Committee on Rules and 








gress and the Commission. Whether the scheme 
satisfies those strivings for justice which due 
process guarantees, must be judged in the light 
of reason drawn from the considerations of fair- 
ness that reflect our traditions of legal and politi- 
cal thought, duly related to the public interest 
Congress sought to meet by this legislation as 
against the hazards or hardship to the individual 
that the Commission procedure would entail. 
Barring rare lapses, this Court has not unduly 
confined those who have the responsibility of 
governing within a doctrinaire conception of 
“due process.” The Court has been mindful of 


the manifold variety and perplexity of the tasks 
which the Constitution has vested in the legis- 
lative and executive branches of the Government 
by recognizing that what is unfair in one situa- 
tion may be fair in another. Compare, for in- 
stance, Murray’s Lessee v. Hoboken Land & 
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Improvement Co., 18 How. 272, with Ng Fund 
Ho v. White, 259 U.S. 276, and see Communi- 
cations Comm’n v. WJR, 337 U. S. 265, 275. 
Whether the procedure now questioned offends 
“the rudiments of fair play.” Chicago M. & St. 
P. R. Co. v. Polt, 232 U. S. 165, 168, is not to be 
tested by loose generalities or sentiments ab- 
stractly appealing. The precise nature of the 
interest alleged to be adversely affected or of 
the freedom of action claimed to be curtailed, the 
manner in which this is to be done and 
the reasons for doing it, the balance of individual 
hurt and the justifying public good—these and 
such like are the considerations, avowed or im- 
plicit, that determine the judicial judgment 
when appeal is made to “due process.” 


[Creates Risks] 


The proposed Shreveport hearing creates risks 
of harm to the plaintiffs. It is likewise true that, 
were the plaintiffs afforded the procedural rights 
they seek, they would have a greater opportunity 
to reduce these risks than will be theirs under 
the questioned rules of the Commission. Some 
charges touching the plaintiffs might be with- 
drawn or modified, if those making them knew 
that their identities and the content of their 
charges were to be revealed. By the safeguards 
they seek the plaintiffs might use the hearing 
as a forum for subjecting the charges against 
them to a scrutiny that might disprove them or, 
at least, establish that they are not incompatible 
with innocent conduct. 

Were the Commission exercising an accusatory 
function, were its duty to find that named in- 
dividuals were responsible for wrongful depri- 
vation of voting rights and to advertise such 
finding or to serve as part of the process of crimi- 
nal prosecution, the rigorous protections rele- 
vant to criminal prosecutions might well be the 
controlling starting point for assessing the pro- 
tection which the Commission’s procedure pro- 
vides. The objectives of the Commission on Civil 
Rights, the purpose of its creation, and its true 
functioning are quite otherwise. It is not charged 
with official judgment on individuals nor are its 
inquiries so directed. The purpose of its investi- 
gations is to develop facts upon which legisla- 
tion may be based. As such, its investigations are 
directed to those concerns that are the normal 
impulse to legislation and the basis for it. To 
impose upon the Commission’s investigations the 
safeguards appropriate to inquiries into individ- 
ual blameworthiness would be to divert and 


frustrate its purpose. Its investigation would be 
turned into a forum for the litigation of individ- 
ual culpability—matters which are not within the 
keeping of the Commission, with which it is not 
effectively equipped to deal, and which would 
deflect it from the purpose for which it was 
within its limited life established. 

We would be shutting our eyes to actualities 
to be unmindful of the fact that it would dis- 
suade sources of vitally relevant information 
from making that information known to the 
Commission, if the Commission were required to 
reveal its sources and subject them to cross-ex- 
amination. This would not be a valid considera- 
tion for secrecy were the Commission charged 
with passing official incriminatory or even de- 
famatory judgment on individuals. Since the 
Commission is merely an investigatorial arm of 
Congress, the narrow risk of unintended harm to 
the individual is outweighed by the legislative 
justification for permitting the Commission to be 
the entry and protector of the information given 
it. It would be wrong not to assume that the 
Commission will responsibly scrutinize the re- 
liability of sworn allegations that are to serve as 
the basis for further investigation and that it will 
be rigorously vigilant to protect the fair name of 
those brought into question. 


[Relevant Distinction] 


In appraising the constitutionally permissive 
investigative procedure claimed to subject indi- 
viduals to incrimination or defamation without 
adequate opportunity for defense, a relevant dis- 
tinction is between those proceedings which are 
preliminaries to official judgments on individuals 
and those, like the investigation of this Com- 
mission, charged with responsibility to gather in- 
formation as a solid foundation for legislative 
action. Judgments by the Commission condemn- 
ing or stigmatizing individuals are not called for. 
When official pronouncements on _ individuals 
purport to rest on evidence and investigation, it 
is right to demand that those so accused be 
given a full opportunity for their defense in such 
investigation, excepting, of course grand jury in- 
vestigation. The functions of that institution and 
its constitutional prerogatives are rooted in long 
centuries of Anglo-American history. On the 
other hand, to require the introduction of ad- 
versary contests relevant to determination of 
individual guilt into what is in effect a legislative 
investigation is bound to thwart it by turning it 
into a serious digression from its purpose. 
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The cases in which this Court has recently con- 
sidered claims to procedural rights in investi- 
gative inquiries alleged to deal unfairly with 
the reputation of individuals or to incriminate 
them, have made clear that the fairness of their 
procedures is to be judged in light of the purpose 
of the inquiry, and, more particularly, whether 
its essential objective is official judgment on in- 
dividuals under scrutiny. Such a case was Greene 
v. McElroy, 360 U. S. 474. There the inquiry was 
for the purpose of determining whether the se- 
curity clearance of a particular person was to be 
revoked. A denial of clearance would shut him 
off from the opportunity of access to a wide field 
of employment. The Court concluded that seri- 
ous constitutional questions were raised by denial 
of the rights to confront accusatory witnesses and 
to have access to unfavorable reports on the basis 
of which the very livelihood of an individual 
would be gravely jeopardized. Again, Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. 
S. 123, presented a contrasting situation to the 
one before us. The Government there sought 
through the Attorney General to designate or- 
ganizations as “Communist,” thus furnishing 
grounds on which to discharge their members 
from Government employment. No notice was 
given of the charges against the organizations 
nor were they given an opportunity to establish 
the innocence of their aims and acts. It was well 
within the realities to say of what was under 
scrutiny in Joint Anti-Fascist Refugee Commit- 
tee v. McGrath that “it would be blindness . . . 
not to recognize that in the conditions of our 
times such designation drastically restricts the 
organizations, if it does not proscribe them.” 341 
U. S. 161 (concurring opinion). And the pro- 
cedure which was found constitutionally want- 
ing in that case could be fairly characterized as 
action “to maim or decapitate, on the mere say- 
so of the Attorney General, an organization to all 
outward-seeming engaged in lawful objectives. 
...” Ibid. Nothing like such characterization can 
remotely be made regarding the procedure for 
the proposed inquiry of the Commission on 
Civil Rights. 


[Fourteenth Amendment Cases | 


Contrariwise, decisions arising under the Due 
Process Clause of the Fourteenth Amendment 
strongly support the constitutionality of what is 
here challenged, where the purposes were as 
here truly investigatorial. Thus, In re Groban, 352 
U. S. 330, sustained inquiry by the Ohio State 


Fire Marshal into the causes of a fire while ex- 
cluding counsel of subpoenaed witnesses on 
whose premises the fire occurred. The Court so 
held even though the Fire Marshal had author- 
ity, after questioning a witness, to arrest him if 
he believed there was sufficient evidence to 
charge him with arson. The guiding considera- 
tion was that although suspects might be dis- 
covered, the essential purpose of the Fire Mar- 
shal’s inquiry was not to adjudicate individual 
responsibility for the fire but to pursue a legisla- 
tive policy of fire prevention through the dis- 
covery of the origins of fires. This decision was 
applied in Anonymous No. 6 v. Baker, 360 U. S. 
287, which concerned “a state judicial Inquiry 
into alleged improper practices at the local bar” 
(at p. 288). Rejecting the claim based on the 
consideration that the inquiry might serve as a 
groundwork for the prosecution of witnesses 
called before it, the Court applied Groban be- 
cause the inquiry was a general one and appel- 
lants were before it not as potential accused but 
“solely as witnesses.” The proposed investigation 
of the Commission on Civil Rights is much less 
likely to result in prosecution of witnesses before 
it than were the investigations in Groban and 
Baker. Just as surely, there is not present in the 
cases now before us a drastic official judgment, 
as in Greene and Joint Anti-Fascist Refugee 
Committee, where the Court deemed it neces- 
sary to insure that full opportunity for defense 
be accorded to individuals who were the specific, 
adverse targets of the secret process. 

Moreover, the limited, investigatorial scope of 
the challenged hearing is carefully hedged in 
with protections for the plaintiffs. They will have 
the right to be accompanied by counsel. The 
rules insure that they will be made aware of the 
subject of the hearings. They will have the right 
to appeal to the Commission’s power to sub- 
poena additional witnesses. The rules significant- 
ly direct the Commission to abstain from public 
exposure by taking in executive session any evi- 
dence or testimony tending “to defame, degrade 
or incriminate any person.” A person so affected 
is given the right to read such evidence and to 
reply to it. These detailed provisions are obvi- 
ously designed as safeguards against injury to 
persons whe appear in public hearings before 
the Commission. The provision for screening 
defamatory and incriminatory testimony in or- 
der to keep it from the public may well be con- 
trasted with the procedure in the Joint Anti- 
Fascist case where the very purpose of the in- 
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quiry was to make an official judgment that 
certain organizations were “Communist.” Such 
condemnation of an organization would of course 
taint its members. The rules of the Commission 
manifest a sense of its responsibility in carrying 
out the limited investigatorial task confided to it. 
It is not a constitutional requirement that the 
Commission be argumentatively turned into a 
forum for trial of the truth of particular allega- 
tions of denial of voting rights in order thereby 
to invalidate its functioning. Such an inadmissi- 
ble transformation of the Commission’s function 
is in essence what is involved in the claims of 
the plaintiffs. Congress has entrusted the Com- 
mission with a very different role—that of in- 
vestigating and appraising general conditions 
and reporting them to Congress so as to inform 
the legislative judgment. Resort to a legislative 
commission as a vehicle for proposing well- 
founded legislation and recommending its pas- 
sage to Congress has ample precedent. 


{Arguments Irrevelant] 


Finally it should be noted that arguments di- 
rected either at the assumed novelty of employ- 
ing the Commission in the area of legislative 


interest which led Congress to its establishment, 
or at the fact that the source of the Commis- 
sion’s procedures were those long used by Com- 
mittees of Congress, are not particularly relevant. 
History may satisfy constitutionality, but con- 
stitutionality need not produce the title-deeds 
of history. Mere age may establish due process, 
but due process does not preclude new ends of 
government or new means for achieving them. 
Since the Commission has, within its legislative 
framework, provided procedural safeguards ap- 
propriate to its proper function, claims of un- 
fairness offending due process fall. The proposed 
Shreveport hearing fully comports with the Con- 
stitution and the law. Accordingly I join the 


judgment of the court in reversing the District 
Court. 
¢ Sd e 


Mr. Justice HARLAN, whom.Mkr. Justice CLARK 
joins, concurring. 


In joining the Court’s opinion, as I do, I de- 
sire to add that in my view the principles 
established by In re Groban, 352 U. S. 330, and 
Anonymous v. Baker, 360 U. S. 287, are disposi- 
ried of the issues herein in the Commission’s 
‘avor. 


Dissenting Opinion 


Mk. Justice Douctas, with whom Mr. JusTIcEe 
BLAcK concurs, dissenting. 

With great deference to my Brethren I dissent 
from a reversal of these judgments. 

The cause which the majority opinion serves 
is, on the surface, one which a person dedicated 
to constitutional principles could not question. 
At the bottom of this controversy is the right to 
vote protected by the Fifteenth Amendment. 
That Amendment withholds power from either 
the States or the United States to deny or abridge 
the right to vote “on account of race, color, or 
previous condition of servitude.” This right 
stands beyond the reach of government. Only 
voting qualifications that conform to the stand- 
ards proscribed by the Fifteenth Amendment 
may be prescribed. See Lassiter v. Northampton 
Election Board, 360 U. S. 45. As stated in Terry 
v. Adams, 345 U.S. 461, 468. “The Amendment, 


the Congressional enactment and the cases make’ 


explicit the rule against racial discrimination in 
the conduct of elections.” By democratic values 
this right is fundamental, for the very existence 
of government dedicated to the concept “of the 


people, by the people, for the people,” to use 
Lincoln’s words, depends on the franchise. 

Yet important as these civil rights are, it will 
not do to sacrifice other civil rights in order to 
protect them. We live and work under a Consti- 
tution. The temptations of many men of good- 
will is to cut corners, take short cuts, and reach 
the desired end regardless of the means. Worthy 
as I think the ends are which the Civil Rights 
Commission advances in these cases, I think the 
particular means used are unconstitutional. 

The Commission, created by Congress, is a 
part of “the executive branch” of the Govern- 
ment, 71 Stat. 634, 42 U. S. C. § 1975 (a) whose 
members are appointed by the President and 
confirmed by the Senate. § 1975 (a). It is given 
broad powers of investigation with the view of 
making a report with “findings and recommenda- 
tions” to the Congress. § 1975c. It is empowered, 
among other things, to 


“investigate allegations in writing under 
oath or affirmation that certain citizens of 
the United States are being deprived of 
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their right to vote and have that vote 
counted by reason of their color, race, reli- 
gion, or national origin; which writing, 
under oath or affirmation, shall set forth 
the facts upon which such belief or beliefs 
are based.” § 1975c (a)(1). 


Complaints have been filed with the Com- 
mission charging respondents, who are registrars 
of voters in Louisiana, with depriving persons 
of their voting rights by reason of their color. 
If these charges are true and if the registrars 
acted willfully (see Screws v. United States, 325 
U. S. 91), the registrars are criminally responsi- 
ble under a federal statute which subjects to fine 
and imprisonment! anyone who willfully de- 
prives a citizen of any right under the Consti- 
tution “by reason of his color, or race.”? 18 
U. S.C. § 242. 


[Criminal Law Role} 


The investigation and hearing by the Com- 
mission are therefore necessarily aimed at de- 
termining if this criminal law has been violated. 
The serious and incriminating nature of the 
charge and the disclosure of facts concerning 
it are recognized by the Congress, for the Act 
requires certain protective procedures to be 
adopted where defamatory, degrading, or in- 
criminating evidence may be adduced. 


“If the Commission determines that evi- 
dence or testimony at any hearing may 
tend to defame, degrade, or incriminate 
any person, it shall (1) receive such evi- 
dence or testimony in executive session; 
(2) afford such person an opportunity vol- 
untarily to appear as a witness; and (3) 
receive and dispose of requests from such 
person to subpoena additional witnesses.” 
42 U. S. C. § 1975 (a)(e). 


Yet these safeguards, given as a matter of 
grace, do not in my judgment dispose of the 
constitutional difficulty. First, it is the Com- 
mission's judgment, not the suspect's, that de- 


1. Civil suits for damages are also authorized. See 42 
U. S. C. § 19838; Lane v. Wilson, 807 U. S. 268. 

2. The section reads in relevant part as follows: 
“Whoever, under color of law, statute, ordinance. 
regulation, or custom, wilfully subjects any inhabit- 
ant of any State to the deprivation of any 
rights, privileges, or immunities secured or pro- 
tected by the Constitution or laws of the United 
States . . . by reason of his color, or race . . . shall 
be fined not more than $1,000.00 or imprisoned not 
more than one vear. or both.” 





termines whether the hearing shall be secret or 
public. Thus this procedure has one of the evils 
protested against in In re Groban, 352 U. S. 330. 
337, 348-353 (dissenting opinion). The secrecy 
of the inquisition only underlines its inherent 
vices: “Secret inquisitions are dangerous things 
justly feared by free men everywhere. They are 
the breeding place for arbitrary misuse of of- 
ficial power. They are often the beginning of 
tyranny as well as indispensable instruments for 
its survival. Modern as well as ancient history 
bears witness that both innocent and guilty have 
been seized by officers of the state and whisked 
away for secret interrogation or worse until the 
groundwork has been securely laid for their 
inevitable conviction.” Id., at 352-353. As said 
in dissent in Anonymous v. Baker, 360 U. S. 287. 
299. “secretly compelled testimony does not lose 
its highly dangerous potentialities merely be- 
cause” it is taken in preliminary proceedings. 
Second, the procedure seems to me patently un- 
constitutional whether the hearing is public or 
secret. Under the Commission’s rule the accused 
is deprived of the right to notice of the charges 
against him and the opportunity of cross-exami- 
nation. This statutory provision, fashioned to 
protect witnesses as such rather than a pro- 
spective defendant, permits the Commission to 
exclude the accused entirely from the hearing 
and deny him the opportunity even to observe 
the testimony of his accusers. And even if the 
Commission were inclined in a particular case 
to protect the accused from the opprobrium 
likely to flow from the testimony of individual 
witnesses against him by holding secret sessions. 
this would be little comfort after the Commis- 
sion’s findings, based on such untested evidence. 
were publicized across the Nation. 


I assume that no court would be justified in en- 
joining a Congressional Committee composed of 
Senators or Congressmen that engaged in this 
kind of conduct. This is not that kind of a com- 
mittee. Moreover, even if it were and if private 
rights were infringed by reason of the Commit- 
tee’s violations of the Constitution, there are 
circumstances when redress can be had in the 
courts. Kilbourn v. Thompson, 103 U. S. 168. 
Cf. Greenfield v. Russel, 292 Ill. 392: Opinion of 
the Justices, 96 N. H. 530. The judiciary also be- 
comes implicated when the Congress asks the 
courts to back up what its Committees have 
done; or when a victim of an investigation asks 
relief from punishment imposed on him. Then 
the procedural safeguards of the Bill of Rights 
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come into full play. See Watkins v. United States, 
354 U. S. 178. 


{Not Congressional Committee] 


The Civil Rights Commission, however, is not 
a Congressional Committee of Senators or Con- 
gressmen; nor is it an arm of Congress. It is an 
arm of the Executive. There is, in my view, only 
one way the Chief Executive may move against 
a person accused of a crime and deny him the 
right of confrontation and cross-examination and 
that is by the grand jury. 

The grand jury is the accusatory body in fed- 
eral law as provided by the Fifth Amendment. 
The essence of the institution of the grand jury 
was stated by 1 Stephen, Hist. Criminal Law in 
England, 252: “The body of the country are the 
accusers.” Thomas Erskine stated the matter 
accurately and eloquently in Jones v. Shipley, 
21 How. St. Tr. 847, 978. 


“[I]t is unnecessary to remind your lord- 
ships, that, in a civil case, the party who 
conceives himself aggrieved, states his com- 
plaint to the court,—avails himself at his 
own pleasure of its process,—compels an 
answer from the defendant by its authority, 
—or taking the charge pro confesso against 
him on his default, is entitled to final judg- 
ment and execution for his debt, without 
any interposition of a jury. But in criminal 
cases it is otherwise; the court has no cogni- 
zance of them, without leave from the people 
forming a grand inquest. If a man were to 
commit a capital offence in the face of all 
the judges of England, their united authority 
could not put him upon his trial:—they could 
file no complaint against him, even upon the 
records of the supreme criminal court, but 
could only commit him for safe custody, 
which is equally competent to every com- 
mon justice of the peace:—the grand jury 
alone could arraign him, and in their dis- 
cretion might likewise finally discharge him, 
by throwing out the bill, with the names of 
all your lordships as witnesses on the back 
of it. If it shall be said, that this exclusive 
power of the grand jury does not extend to 
lesser misdemeanors, which may be prose- 
cuted by information; I answer, that for that 
very reason it becomes doubly necessary to 
preserve the power of the other jury which 


is left.” 
This idea, though uttered in 1783, is modern 


and relevant here. The grand jury brings su- 
spects before neighbors, not strangers. Just re- 
cently in Stirone v. United States, 361 U. S. 
212, we said, “The very purpose of the require- 
ment that a man be indicted by grand jury is to 
limit his jeopardy to offenses charged by a group 
of his fellow citizens acting independently of 
either prosecuting attorney or judge.” 


[No Such Guarantee] 


This Commission has no such guarantee of 
fairness. Its members are not drawn from the 
neighborhood. The members cannot be as inde- 
pendent as grand juries becatise they meet not 
for one occasion only; they do a continuing job 
for the executive and, if history is a guide, tend 
to acquire a vested interest in that role. 

The grand jury, adopted as a safeguard against 
“hasty, malicious and oppressive” action by the 
Federal Government, Ex parte Bain, 121 U. S. 
1, 12, stands as an important safeguard to the 
citizen against open and public accusations of 
crime. Today the grand jury may act on its 
own volition, though originally specific charges 
by private prosecutors were the basis of its ac- 
tion. Hale v. Henkel, 201 U. S. 43, 59-60. It has 
broad investigational powers to look into what 
may be offensive against federal criminal law. 
United States v. Johnson, 319 U. S. 503, 510. An 
indictment returned by a grand jury may not 
be challenged because it rests wholly on hearsay. 
Costello v. United States, 350 U. S. 359, 361-362. 
An accused is not entitled to a hearing before 
a grand jury, nor to present evidence, nor to be 
represented by counsel; and a grand jury may act 
secretly—a procedure normally abhorrent to due 
process. In this country as in England of old, the 
grand jury is convened as a body of laymen, free 
from technical rules, acting in secret, pledged to 
indict no one because of prejudice and to free 
no one because of special favor. Costello v. 
United States, supra, at 362. 

Grand juries have their defects. They do not 
always return a true bill, for while the prejudices 
of the community may radiate through them, 
they also have the saving quality of being fa- 
miliar with the people involved. They are the 
only accusatory body in the Federal Govern- 


-ment that is recognized by the Constitution. I 


would allow no other engine of government, 
either executive or legislative, to take their 
place—at least when the right of confrontation 
and cross-examination are denied the accused 
as is done in these cases. 
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The might and power of the Federal Govern- 
ment have no equal. When its guns are leveled 
at a citizen on charges that he committed a 
federal crime, it is for me no answer to say that 
the only purpose is to report his activities to the 
President and Congress, not to turn him over to 
the District Attorney for prosecution. Our Con- 
stitution was drawn on the theory that there are 
certain things government may not do to the 
citizen and that there are other things that may 
be done only in a specific manner. The relation- 
ship of the Federal Government to a man 
charged with crime is carefully defined. Its 
power may be marshalled against him, but only 
in a defined way. When we allow this substitute 
method, we make an innovation that does not 
comport with that due process which the Fifth 
Amendment requires of the Federal Govern- 
ment. When the Federal Government prepares 
to inquire into charges that a person has vio- 
lated federal law, the Fifth Amendment tells us 
how it can proceed. 


[No Indictment] 


The Civil Rights Commission, it is true, re- 
turns no indictment. Yet in a real sense the hear- 
ings on charges that a registrar has committed 
a federal offense are a trial. Moreover, these 
hearings before the Commission may be televised 
or broadcast on the radio.* In our day we have 
seen Congressional Committees probing into al- 
leged criminal conduct of witnesses appearing on 
the television screen. This is in reality a trial in 
which the whole Nation sits as a jury. Their 
verdict does not send men to prison. But it often 
condemns men or produces evidence to convict 
and even saturates the Nation with prejudice 
against an accused so that a fair trial may be 
impossible. As stated in 37 A. B. A. J. 392 (1951), 
“If several million television viewers see and 
hear a politician, a businessman or a movie actor 
subjected to searching interrogation, without 
ever having an opportunity to cross-examine his 


8. The Rules of the Commission by Subdivision (k) 


provide: 
“Subject to the physical limitations of the hesring 
room and consideration of the physical comfort o 

ission members, staff, and witnesses, equal 
and reasonable access for coverage of the hearings 

be provided to the various means of communi- 
cations, including newspapers, magazines, radio, 
news reels, and television. However, no witness 
shall be televised, filmed or photographed during 
the hearings if he objects on the ground of distrac- 
tion, harassment, or physical handicap.” 


accusers or offer evidence in his own support. 
that man will stand convicted, or at least seri- 
ously compromised, in the public mind, whatever 
the later formal findings may be.” The use of this 
procedure puts in jeopardy our traditional con- 
cept of the way men should be tried and re- 
places it with “a new concept of guilt based on 
inquisitorial devices.” Note, 26 Temp. L. Q. 70, 
73. 

Yet whether the hearing is televised or not it 
will have all the evils of a legislative trial. “A 
legislative trial,” wrote Alan Barth in Govern- 
ment by Investigation (1955) p. 81, “is a device 
for condemning men without the formalities of 
due process.” And he went on to say: 


“The legislative trial serves three distinct 
though related purposes: (1) it can be used 
to punish conduct which is not criminal; 
(2) it can be used to punish supposedly 
criminal conduct in the absence of evidence 
requisite to conviction in a court of law; 
and (3) it can be used to drive or trap per- 
sons suspected of ‘disloyalty’ into committing 
some collateral crime such as perjury or con- 
tempt of Congress, which can then be sub- 
jected to punishment through a judicial pro- 
ceeding. ‘It is hard to get them for their 
criminal activities in connection with espion- 
age, but a way has been found.’ Senator 
McCarthy once remarked. ‘We are getting 
them for perjury and putting some of the 
worst of them away. For that reason I hope 
every witness who comes here is put under 
oath and his testimony is gone over with a 
fine-tooth comb, and if we cannot convict 
some of them for their disloyal activities, 
perhaps we can convict some of them for 
perjury.’ That they may have been guilty 
of no violation of law in the first place seems 
of no concern to the Senator.” Id., at 83. 
And see Telford Taylor, Grand Inquest 
(1955). 


Barth wrote of hearings in the so-called loyalty 
cases, But the reasons apply to any hearing where 
a person’s job or liberty or reputation is at stake. 
Barth wrote of hearings held by Congressional 
Committees. Yet the evil is compounded where 
the “legislative trial” has become a “Commission 
trial.” And while I assume that a court would 
not enjoin the typical Congressional Committee, 
it is duty bound to keep commissions within 
limits, when its jurisdiction is properly invoked. 
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[Right to Cross-Examination] 


The right to know the claims asserted against 
one and to contest them—to be heard—to conduct 
a cross-examination—these are all implicit in 
our concept of “a full and fair hearing” before 
any administrative agency, as the Court in Mor- 
gan v. United States, 304 U. S. 1, 18, emphasized. 
We spoke there in the context of civil litigation 
where property was at stake. Here the need for 
all the protective devices of a fair hearing is 
greater. For one’s job and perhaps his liberty are 
hinged on these hearings. 

We spoke in the tradition of the Morgan case 
only recently in Greene v. McElroy, 360 U. S. 
474, 496-497. 


“Certain principles have remained relatively 
immutable in our jurisprudence. One of these 
is that where governmental action seriously 
injures an individual, and the reasonable- 
ness of the action depends on fact findings, 
the evidence used to prove the Govern- 
ment’s case must be disclosed to the indi- 
vidual so that he has an opportunity to show 
that it is untrue. While this is important in 
the case of documentary evidence, it is even 
more important where the evidence consists 
of the testimony of individuals whose mem- 
ory might be faulty or who, in fact, might be 
perjurers or persons motivated by malice, 
vindictiveness, intolerance, prejudice, or jeal- 
ousy. We have formalized these protections 
in the requirements of confrontation and 
cross-examination. They have ancient roots. 
They find expression in the Sixth Amend- 
ment which provides that in all criminal 
cases the accused shall enjoy the right ‘to 
be confronted with the witnesses against 
him.’ This Court has been zealous to pro- 
tect these rights from erosion. It has spoken 
out not only in criminal cases, . . . but also 
in all types of cases where administrative 
and regulatory actions were under scrutiny.” 


(Italics added. ) 


We spoke there in a context where men were 
being deprived of their jobs as a result of in- 
vestigations into their loyalty. Certainly no less 
is required if hearings are to be held on charges 
that a person has violated a federal law. 

Respondents ask no more than the right to 
know the charges, to be confronted with the 
accuser, and to cross-examine him. Absent these 
rights, they ask for an injunction. In the Greene 
case we said these rights were available “where 


governmental action seriously injures an indi- 
vidual.” 360 U. S., at 496. Injury is plain and ob- 
vious here—injury of a nature far more serious 
than merely losing one’s job, as was the situa- 
tion in the Greene case. If the hearings are to be 
without the safeguards which due process re- 
quires of all trials—civil and criminal—there is 
only one way I know by which the Federal Gov- 
ernment may proceed and that is by grand jury. 
If these trials before the Commission are to be 
held on charges that these respondents are crim- 
inals, the least we can do is to allow them to 
know what they are being tried for, and to con- 
front their accusers and to cross-examine them.* 
This protection would be extended to them in 
any preliminary hearing, even in one before a 
United States Commissioner. Confrontation and 
cross-examination are so basic to our concept of 
due process (Peters v. Hobby, 349 U. S. 331, 
351-352 (concurring opinion) ) that no proceed- 
ing by an administrative agencv is a fair one 
that denies these rights. 

References are made to federal statutes gov- 
erning numerous administrative agencies such as 
the Federal Trade Commission and the Securi- 
ties and Exchange Commission; and the infer- 
ence is that what is done in this case can be done 
there. This comes as a surprise to one who for 
some years was erigaged in those administrative 
investigations. No effort was ever made, so far 
as I am aware, to compel a person, charged with 
violating a federal law, to run the gantlet of a 
hearing over his objection. No- objection based 
either on the ground now advanced nor on the 
Fifth Amendment was, so far as I know, ever 
overruled. Investigations were made; and they 


4. Cf. Frankfurter, Hands Off the Investigations, New 
Republic, May 21, 1924, p. 329, at 331: “It must 
remembered that our rules of evidence are but 
tools for ascertaining the truth, and that these tools 
vary with the nature of the issues and the nature 
of the tribunal seeking facts. Specifically, the system 
rules of evidence used in trials before juries ‘are 
mainly aimed at guarding the j from the over- 
weening effect of certain kinds of evidence.’ That 
system, as pointed out by Wigmore, ‘is not applica- 
ble by historical precedent, or by sound practical 
policy’ to ‘inquiries of fact determinable by admin- 
istrative tribunals.’ Still less is it applicable to in- 
quiries by congressional committees. Of course the 
essential decencies must be observed, namely op- 
portunity for cross-examination must be afforded 
to those who are investigated or to those represent- 
ing issues under investigation.” 
Rule 5 (b), Rules of Criminal Pre-edure, provides 
that the defendant shall be informed of the com- 
plaint against him and of his right to retain coun- 
sel. Rule 5 (c) expressly states, “The defendant 
may cross-examine witnesses against him and may 
introduce evidence in his own behalf.” 
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were searching. Such evidence of law violations 
as was obtained was turned over to the Depart- 
ment of Justice. But never before, I believe, has 
a federal executive agency attempted, over the 
objections of an accused, to force him through a 
hearing to determine whether he has violated a 
federal law. If it did, the action was lawless and 
courts should have granted relief. 


{Fragmentation of Proceedings] 


What we do today is to allow under the head 
of due process a fragmentation of proceedings 
against accused people that seems to me to be 
foreign to our system. No indictment is returned, 
no commitment to jail is made, no formal crim- 
inal charges are made. Hence the procedure is 
condoned as violating no constitutional guaran- 
tee. Yet what is done is another shortcut used 
more and more these days to “try” men in ways 
not envisaged by the Constitution. The result 
is as damaging as summoning before committees 
men who it is known will invoke the Fifth 
Amendment and pillorying them for asserting 
their constitutional rights. This  ase—like the 
others—is a device to expose people as suspects 
or criminals, The concept of due process which 
permits the invention and use of prosecutorial 
devices not included in the Constitution makes 
due process reflect the subjective or even whim- 
sical notions of a majority of this Court as from 
time-to-time constituted. Due process under the 
prevailing doctrine is what the judges say it is; 
and it differs from judge to judge, from court to 
court. This notion of due process makes it a 
tool of the activists who respond to their own 
viscera] reactions in deciding what is fair, de- 
cent or reasonable. This elastic concept of due 
process is described in the concurring opinion 
as follows: 


“Whether the scheme satisfies those striv- 
ings for justice which due process guaran- 
tees, must be judged in the light of reason 
drawn from the considerations of fairness 
that reflect our traditions of legal and politi- 
cal thought, duly related to the public inter- 
est Congress sought to meet by this legis- 
lation as against the hazards or hardship to 
the individual that the Commission proce- 
dure would entail.” 


When we turn to the cases, personal preference, 
not reason, seems, however, to be controlling. 


Illustrative is the First Amendment protection 


given to the activities of a classroom teacher by 
the Due Process Clause of the Fourteenth 
Amendment in Sweezy v. New Hampshire, 354 
U. S. 234, 255, 261-263 (concurring opinion), 
but denied to the leader of an organization 
holding discussion groups at a summer camp in 
Uphaus v. Wyman, 360 U. S. 72; the decisions 
that due process was violated by the use of 
evidence obtained by the forceful use of a stom- 
ach pump in Rochin v. California, 342 U. S. 
165, but not when evidence was used which 
was obtained by taking the blood of an uncon- 
scious prisoner. Breithaupt v. Abram, 352 U. S. 
432. 


It is said in defense of this chameleon-like due 
process that it is not “an exercise of whim or 
will,” that it is “founded on something much 
deeper and more justifiable than personal pref- 
erence. As far as it lies within human limitations, 
it must be an impersonal judgment. It must rest 
on fundamental presuppositions rooted in history 
to which widespread acceptance may be fairly 
attributed.” Sweezy v. New Hampshire, supra, at 
267 (concurring opinion). Yet one who tries to 
rationalize the cases on cold logic or reason fails. 
The answer turns on the personal predilections 
of the judge; and the louder the denial the more 
evident it is that emotion rather than reason 
dictates the answer. This is a serious price to 
pay for adopting a free-wheeling concept of due 
process, rather than confining it to the proce- 
dures and devices enumerated in the Constitu- 
tion itself. See Adamson v. California, 332 U. S. 
46, 68, 89 (dissenting opinion): 


“In my judgment the people of no nation 
can lose their liberty so long as a Bill of 
Rights like ours survives and its basic pur- 
poses are conscientiously interpreted, en- 
forced and respected so as to afford continu- 
ous protection against old, as well as new, 
devices and practices which might thwart 
those purposes. I fear to see the conse- 
quences of the Court’s practice of substitut- 
ing its own concepts of decency and funda- 
mental justice for the language of the Bill 
of Rights as its point of departure in inter- 
preting and enforcing that Bill of Rights.” 


That was written concerning the meaning of 
the Due Process Clause of the Fourteenth 
Amendment. But it has equal vitality when ap- 
plied to the Due Process Clause of the Fifth 
Amendment with which we are now concerned. 
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[Constitution Explicit] 


I think due process is described in the Consti- 
tution and limited and circumscribed by it. The 
Constitution is explicit on the permissible ac- 
cusatory process that the Executive can employ 
against the citizen. Men of goodwill, not evil 
ones only, invent, under feelings of urgency, new 
and different procedures that have an awful ef- 
fect on the citizen. The new accusatory proce- 
dures survives if a transient majority of the Court 
are persuaded that the device is fair or decent. 
My view of the Constitution confines judges—as 
well as the lawmakers and the Executive—to the 
procedures expressed in the Constitution. We 
look to the Constitution—not to the personal pre- 
dilections of the judges—to see what is permissi- 
ble. Since summoning an accused by the Govern- 
ment to explain or justify his conduct, that is 
charged as a crime, may be done only in one 
way. I would require a constitutional amend- 
ment before it can be done in a different way. 

The alternate path which we take today leads 
to trial of separate essential parts of criminal 
prosecutions by commissions, by executive agenc- 
ies, by legislative committees. Farming out 
pieces of trials to investigative agencies is frag- 


mentizing the kind of trial the Constitution au- 
thorizes. It prejudices the ultimate trial itself; 
and it puts in the hands of officials the awesome 
power which the Framers entrusted only to 
judges, grand jurors and petit jurors drawn from 
the community where the accused lives. It leads 
to government by inquisition. 

The Civil Rights Commission can hold all the 
hearings it desires; it can adduce testimony from 
as many people as it likes; it can search the 
records and archives for such information it 
needs to make an informed report to Congress. 
See United States v. Morton Salt Co., 338 U. S. 
632; Oklahoma Press Pub. Co. v. Walling, 327 
U. S. 186. But when it summons a person, ac- 
cused under affidavit of having violated the 
federal election law, to see if the charge is true, 
it either acts in lieu of a grand jury or of a 
committing magistrate. The sifting of criminal 
charges against people is for the grand jury or 
for judges or magistrates and for them alone un- 
der our Constitution. In my view no other ac- 
cusatory body can be used that withholds the 
rights of confrontation and cross-examination 
from those accused of federal crimes. 


I would affirm these judgments. 





GOVERNMENTAL FACILITIES 
Golf Courses—North Carolina 


Leon WOLFE, George Simkins, Jr., et al. v. STATE of North Carolina. 
United States Supreme Court, June 27, 1960, 80 S.Ct. 1482. 


SUMMARY: Six Greensboro, North Carolina, Negroes, having been denied permission to play 
on a city-owned golf course under lease to a “club” which operated it for the benefit of its 
“members” and others in specifically restricted categories, undertook to play thereon none- 
theless, and therefor were convicted of violating a criminal trespass statute. Pending appeal 
to the state supreme court, they and others brought a civil action in federal district court, 
which resulted in an injunction restraining the city and its lessee from operating the course 
on a racially discriminatory basis. Simkins v. City of Greensboro, 149 F.Supp. 562, 2 Race 
Rel. L. Rep. 605 (M.D. N.C. 1957); aff'd, 246 F.2d 425, 2 Race Rel. L. Rep. 817 (4th Cir. 
1957). The state supreme court then held that there had been a fatal variance in amend- 
ments to the warrants under which defendants had been convicted, and therefore arrested the 
judgments against them. State v. Cooke, 246 N.C. 518, 98 S.E.2d 885, 2 Race Rel. L. Rep. 
818 (1957). At the outset of a second criminal trespass trial, a motion to quash was denied. 
Having been instructed that defendants could not be convicted if they had been excluded from 
the course because of race, the jury returned a guilty verdict; and the court denied a motion 
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to set it aside. On appeal again to the state supreme court, defendants contended that the 
Supremacy Clause and the Fourteenth Amendment required the state to hold that the federal 
court’s finding of fact and judgment in the Simkins case conclusively established (contrary 
to the jury’s verdict in this case) that the trespass statute was used to enforce a practice of 
racial discrimination by a state agency. This question was not decided, however, the court in 
affirming the convictions holding as a matter of state law that the federal court’s findings and 
judgment were not before it. 248 N.C. 485, 103 S.E.2d 846, 3 Race Rel. L. Rep. 687 (1958). 
On appeal to the United States Supreme Court, defendants invoked the principle that a state 
court may not avoid deciding federal questions and thus defeat the United States Supreme 
Court’s appellate jurisdiction by putting forward nonfederal grounds of decision which are 
without fair or substantial support. They contended that the independent state grounds re- 
lied upon for decision by the state supreme court were untenable and inadequate and that 
the question whether the federal court’s findings and judgment in the Simkins case operated 
as a collateral estoppel in this case was properly before the state court for decision. However, 
the United States Supreme Court determined that, defendants having failed to include in their 
case on appeal to the state supreme court the part of the transcript which allegedly would indi- 
cate that they had offered in evidence the record in the Simkins case, the state supreme court’s 
decision not to go outside the record before it in this case was consistent with its practice in 
criminal cases not to make independent inquiry to determine the accuracy of the record. And 
it was found that the state supreme court was following well-established local procedural 
rules, rather than making an ad hoc discriminatory determination against defendants, (1) 
in sustaining the trial court’s denial of a request, in support of the motion to quash, for leave 
to offer in evidence the record in the Simkins case, because extraneous evidence may not be 
considered in rulings, and (2) in upholding the trial court’s denial of a request, in support of 
the motion to set aside the verdict, to take judicial notice of the federal court proceeding, and 
in itself also declining to take such notice. The jury’s verdict having established the absence 
of racial discrimination against defendants on the occasion in question, the Supreme Court 
held that that issue of fact was not open for reconsideration by it. Since the procedural 
grounds relied upon by the state supreme court independently and adequately supported its 
judgment, the United States Supreme Court dismissed the appeal because no federal question 
was before it. Four justices dissented. 


MR. JUSTICE STEWART delivered the opinion of the Court. 





The appellants were convicted of violating a 
North Carolina criminal trespass statute,’ and 
their convictions were upheld by the Supreme 
Court of North Carolina, 248 N.C. 485, 103 
S.E.2d 846. This appeal, grounded on 28 U.S.C. 
§ 1257 (2),° attacks the constitutional validity 
of the statute as applied in this case. Because of 
doubt as to whether any substantial federal ques- 





. any | person after being forbidden to do so, shall 
© or enter upon the lands of another, without a 
. or, he shall be guilty of a misdemeanor, 
.and on conviction, shall be fined not exceeding fifty 
dollars, or imprisoned not more than thirty days: 
”'N. C. Gen. Stat. § 14-184. This statute was 
first enacted in 1866. North Carolina Laws, Special 
Session, Jan., 1866; c. 60. 
“Final judgments or decrees rendered by the high- 
est court of a State in which a decision could be 
oad may be reviewed by the Supreme Court as 
‘ollows 
ve) B ‘appeal, where is drawn in question the 
‘vali By a statute of = _ on the ground of 
its beng repugnant to the Constitution, treaties 
or laws of the United States, and the decision is in 
favor of its validity.” 


to 


tion was presented to or decided by the state 
courts, we postponed further consideration of 
the question of jurisdiction until the hearing of 
the case on the merits. 358 U.S. 925, 359 U.S. 
951. For reasons to be stated, we have concluded 
that the appeal must be dismissed.* 

There is no dispute as to the basic circum- 
stances which led to the prosecution and ulti- 
mate conviction of the appellants. In December, 
1955, Gillespie Park Golf Club, Inc., operated 
an 18-hole ‘golf course on land which it leased 
from the City of Greensboro, North Carolina, 
and the Board of Trustees of the Greensboro 
City Administrative Unit. The by-laws of the 
lessee limited the use of the golf course to its 
“members” and persons in certain other spe- 


8. The appellants ask that the appeal be treated as a 
petition for certiorari in the event it is found that 
Se ae ee epropenty teen. See 28 U. S. C. 
§ 2108. The consi ions -which ae oem 


of Ep cugeel Jn thls cone shoo, meavize 
or certiorari. See 28 U. S. C. § 1257 (8). 


petition 
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cifically restricted categories. On December 7, 
1955, the appellants, who are Negroes, entered 
the club’s golf shop and requested permission 
to play on the course. Their request was refused. 
Nevertheless, after placing some money on a 
table in the golf shop, the appellants proceeded 
to the course and teed off. After they had played 
several holes the manager of the golf course 
ordered them to leave. They refused. The man- 
ager then summoned a deputy sheriff, and, after 
the appellants were again ordered to leave the 
course and they had again refused, they were 
arrested upon warrants sworn to by the manager. 


[Conviction for Trespass | 


The appellants were tried and convicted of 
violating the state criminal trespass statute. Pend- 
ing their appeal to the Supreme Court of North 
Carolina they and others commenced an action 
against the City of Greensboro, the Greensboro 
Board of Education, and the Gillespie Park Golf 
Club, Inc., in the Federal District Court for the 
Middle District of North Carolina, asking for a 
declaratory judgment and an injunction forbid- 
ding the defendants from operating the golf 
course on a racially discriminatory basis. The 
federal court granted the injunction. Simkins v. 
City of Greensboro, 149 F.Supp. 562. Its judg- 
ment was affirmed by the Court of Appeals for 
the Fourth Circuit on June 28, 1957. City of 
Greensboro v. Simkins, 246 F.2d 425. On the 
same date the Supreme Court of North Carolina, 
acting on the appeal from the criminal convic- 
tions in the state court, held that there had 
been a fatal variance in amendments to the war- 
rants under which the appellants had been tried, 
and arrested the judgments against them. State 
v. Cooke, 246 N.C. 518, 98 S:£.2d 885. 


4. od relevant provisions of the bylaws were as fol- 
: “Section 1—Membership. Membership in this 

pre isn shall be restricted to members who are 
speroved by the Board of Directors for member- 
ip in this — There shall be two types of mem- 
bership; one, the payment of a stipulated fee of 
$30.00 or more, ei tax, shall cover membership 
and reas fees. The other we of membership 
shall $1.00, plus tax, but type of member 
shall pay prey fees each time he uses the course. 
The soens fees and the amount of membership fees 
may changed by the Board of Directors at any 


time upon two-thirds vote of the members of the . 


Board. 

“Section 2—Use of Golf Facilities. The golf course 
and its facilities shall be used only by members, 
their invited ra members in good standing of 
other golf clubs, members of the Carolina Golf As- 
sociation, pupils of the Professional and his invited 
guests.” 


The appellants were again tried de novo in the 
Superior Court of Guilford County,. North Caro- 
lina, for violating the state criminal trespass 
statute. At the outset they made a motion to 
quash, which was denied. The State presented 
evidence as to what had happened on the golf 
course on December 7, 1955. At the conclusion 
of the evidence the trial judge instructed the 
jury explicitly and at length that the defendants 
could not be convicted if they had been excluded 
from the golf course because of their race. Spe- 
cifically, the trial judge charged the jury that 

. . . the law would not permit the City and, 
therefore, would not permit its lessee, the Gil- 
lespie Park Golf Club, Inc., to discriminate 
against any citizen of Greensboro in the mainte- 
nance and operation and use of a golf course. 
It could not exclude either defendant because of 
his race or for any other reason applicable to 
them alone; that is to say, they were entitled to 
the same rights to use the golf course as any 
other citizen of Greensboro would be provided 
they complied with the reasonable rules and 
regulations for the operation and maintenance 
and use of the golf course. They would not be 
required to comply with any unreasonable rules 
and regulations for the operation and mainte- 
nance and use of the golf course.”> The jury 


5. The ute judge’s instructions in their entirety on this 
aspect of the case were as follows: 
“Now, if the State has satisfied you from ws 
evidence and beyond a reasonable doubt that 
wt rye ws that is the golf course property, a 
<a land of the corporation, that it had the actual 
possession of the property and that the defendants 
entered upon the land intentionally and that they 
did so after being forbidden to do so by an agent 
or suaphayer of the corporation who was authorized 
to tell them that they — n mo golf, then, 
nothing else appearing, constitute a 
violation of the statute. ue although the 
State may prove beyond a reasonable doubt in a 
prosecution under this statute that the accus 
SAREOTTY entered upon the land in the actual 
possession of the corporation after being forbidden 
to do so by an agent of the corporation and thereby 
establish as an ultimate fact that the accused en- 
tered the property without legal right, the accused 
may still escape conviction by showing as an 
affirmative defense that he entered under a bona 
fide claim of right. 

“Bona fide claim of right means a claim of right 
in good faith or bona fide itself means in good faith. 
That is to say, when the defendants seek to excuse 
an entry without legal right as one taking place 
under a bona fide claim of right, then the burden is 
upon such defendant to show two things; not beyond 
a reasonable doubt or even by the greater weight 
of the ge cing but merely to the satisfaction of the 
jurv, first, that he believed he had a right to enter; 
and, second, that he had reasonable grounds for 
such belief. 

“Now, the defendants by their plea of not .guilty 








336 , RACE RELATIONS LAW REPORTER 


returned a verdict of guilty. A motion to set 
aside the verdict was denied. 


{Convictions Affirmed | 


The Supreme Court of North Carolina af- 
firmed the convictions. In doing so the court rec- 
ognized that “[s]ince the operator of the golf 
club was charged with making a public or semi- 
public use of the property, it could not deny the 
use of the property to citizens simply because 
they were Negroes. . . . Since the decision in 
Brown v. Board of Education, 347 U.S. 483... 
separation of the races in the use of public 
property cannot be required.” 248 N.C., at 491, 
103 S.E.2d 850-851. The court quoted with ap- 
proval the trial judge’s instructions to the jury 
on this aspect of the case. It is from this judg- 


deny their guilt of each and every element of the 
offense charged, but they further say and contend 
that even if it be found that the land in question 
was in the actual possession of the corporation and 
that they entered the land intentionally and that 
they did so and remained there after being for- 
bidden to do so, they say that even if that be found 
that they did so under a bona fide claim of right 
and that they believed they had a right to enter and 
that they had reasonable grounds for such belief. 

“Now, as to that question which arises upon the 
evidence, I instruct you then, ladies and gentlemen 
of the jury, that under the law as determined by 
the United States Court and as pronounced by them, 
the Gillespie Golf Club, Inc., by leasing the land 
from the City of Greensboro to use as a golf course 
were subjected to the same obligations as the City 
of Greensboro would have been had it operated a 
golf course itself. It was subjected to the same rights 
as the City would have had, the same obligations 
and same responsibilities; that is to say, the law 
would not permit the City and, therefore, would 
not permit its lessee, the Gillespie Park Golf Club, 
Inc., to discriminate against any citizen of Greens- 
boro in the maintenance and operation and use of 
a golf course. It could not exclude either defendant 
because of his race or for any other reason applicable 
to them alone; that is to say, they were entitled to 
the same rights to use the golf course as any other 
citizen of Greensboro would be provided they 
complied with the reasonable rules and regulations 
for the operation and maintenance and use of the 
golf course. They would not be required to comply 
with any unreasonable rules and regulations for the 
operation and maintenance and use of the golf 
course. 


“Furthermore, I instruct you that your verdict 
will not be prompted in any manner whatsoever 
by the race of the defendants. That has absolutely 
nothing to do with the case in law and should not 

considered by you. Under the law, all citizens 
have equal rights and equal responsibilities in the 
maintenance and use of public facilities, that is 
facilities maintained by the governmental unit in 
which they live, and therefore the fact that the 
defendants are Negroes certainly may not be con- 
sidered to their prejudice nor to the prejudice 
of the State.” 


ment of the Supreme Court of North Carolina 
that the present appeal was taken. 


The appellants contend that the Supremacy 
Clause and the Fourteenth Amendment required 
the North Carolina court to hold that the find- 
ings of fact and judgment of the federal court 
in the civil case of Simkins v. City of Greens- 
boro, 149 F.Supp. 562, conclusively established, 
contrary to the verdict of the jury in this case, 
that the state statute was used here to enforce 
a practice of racial discrimination by a state 
agency. The Supreme Court of North Carolina 
took cognizance of the federal court’s published 
opinion in the Simkins case and commented with 
respect to it: 


“Examining the opinion, it appears that 
ten people, six of whom are defendants in 
this action, sought injunctive relief on the 
assertion that Negroes were discriminated 
against and were not permitted to play on 
what is probably the property involved in 
this case. We do not know what evidence 
plaintiffs produced in that action. It is, 
however, apparent from the opinion that 
much evidence was presented to Judges 
Hayes [in the Federal District Court] which 
was not before the Superior Court when de- 
fendants were tried. It would appear from 
the opinion that the entry involved in this 
case was one incident on which plaintiffs 
there relied to support their assertion of un- 
lawful discrimination, but it is manifest from 
the opinion that that was not all of the evi- 
dence which Judge Hayes had. We are left 
in the dark as to other incidents happening 
prior or subsequent to the conduct here 
complained of, which might tend to sup- 
port the assertion of unlawful discrimina- 
tion. On the facts presented to him, Judge 
Hayes issued an order enjoining racial dis- 
crimination in the use of the golf course. 
Presumably that order has and is being 
complied with. No assertion is here made to 
the contrary.” 248 N.C., at 493, 103 S.E. 2d, 
at 852. 


[A Question Not Decided] 


The North Carolina court did not decide, 
however, whether it was bound under the Con- 
stitution to give to the federal court’s unpub- 
lished findings and judgment in the prior civil 
action the conclusive effect urged by the appel- 
lants in the present criminal case, because it held 
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that as a matter of state law the findings and 
judgment were not before it.* 

It is settled that a state court may not avoid 
deciding federal questions and thus defeat the 
jurisdiction of this Court by putting forward 
nonfederal grounds of decision which are with- 
out any fair or substantial support. N. A. A. C. P. 
v. Alabama, 357 U.S. 449, 455; Staub v. City of 
Baxley, 355 U.S. 313, 318-320; Ward v. Love 
County, 253 U.S. 17, 22. Invoking this principle, 
the appellants urge that the independent state 
grounds relied upon for decision by the Supreme 
Court of North Carolina were untenable and in- 
adequate, and that the question whether the 
Federal Constitution compelled that the findings 
and judgment in the federal case operated as a 
collateral estoppel in this case was properly be- 
fore the state court for decision. It thus becomes 
this Court’s duty to ascertain whether the pro- 
cedural grounds relied upon by the state court 
independently and adequately support its judg- 
ment. 


6. Although not reaching the merits of the claim that 
the Constitution would compel it to hold that the 
federal judgment operated as a collateral estoppel 
in the present case, the North Carolina court i 
cussed the question of collateral estoppel at some 
length in its opinion by way of obiter dicta; 


“The mere assertion that a court of this State 
has not given due recognition to a judgment ren- 
dered by one of our Federal courts merits serious 
consideration. . 

“When the doctrine of collateral estoppel should 
be applied is not always easily solved. In Van 
Schuyver v. State., 8 P. 2d 688, it was held 
that a judgment in a civil action between prose- 
cuting witness and defendant which determined = 
ownership of domestic fowl could not be 
the defendant in a criminal action to estop the 
State from ea a Eat Cate on a pe of larceny. 

i conclusions reached in other 
jurisdictions with respect to the ownership of prop- 
erty. State v. Hogard, 12 Minn. 293; People v. 
Leland, 25 N. Y. S. 948; Hill v. State, 3 S.W. 
764 (Tex.) 

“It is said in the annotation to Mitchell v. State, 
103 Am.St.Rep. 17: “When the previous judgment 
arose in a case in which the state or commonwealth 
was the prosecutor or plaintiff and the defendant 
in the case at bar was also the defendant, and the 
judgment was with reference to a subject which is 
material to the case at bar, the doctrine of res 
judicata oe. ( citations) But where the judg- 
ment to which it is sought to apply the doctrine of 
res judicata was rendered in a civil proceeding to 
which the state was not a party, or in a criminal 
proceeding to which the defendant in the case at 
bar was not a party, the doctrine of res judicata 
does not apply. (citations )’ 

“The Supreme Court of the United States has 
recognized and applied the law as there aged 
to differing factual situations. Compare U. S. 
Baltimore & O. R. Co., 229 U.S. 244, 57 L.Ed. 1169. 
and Williams v. N. C., 325 U.S. 226, 89 L.Ed. 1577. 
Other illustrations may be found in: S. v. Dula, 


[Statement Supported by Record] 


The Supreme Court of North Carolina stated 
in its opinion of affirmance that the “defendants, 
for reasons best known to themselves elected 
not to offer in evidence the record in the Federal 
court case.” 248 N.C., at 493, 103 S.E.2d, at 852. 
This statement is borne out by the record before 
that court,” the so-called “case on appeal” pre- 
pared by the appellants themselves. The ap- 


N.C. 535, 168 S.E. 886; Warren v. Ins. Co., 215 
NC. ~ : ‘S.E.2d 17; Powers v. Davenport, 101 
N.C. 286; S. v. Boland. 41 N.W.2d 727; People v. 
McKenna, 255 P.2d 452; S. v. Morrow, 15 P.2d 7387; 
S. v. Cornwell, 91 A.2d 456; S. v. Greenberg, 109 
A.2d 669. Extensive annotations appear in a note 
to Green v. State, 87 A.L.R. 1251; 30A Miter. 
518." 248 N.C., at 498, 495, 103 §.E.2d, at 852, 
853-854. 


Compare what was said by this Court in Hoag. v. 
New Jersey, 356 U.S. 464, 471: ““Despite its wide 
employment, we entertain grave doubts whether col- 
lateral estoppel can be regarded as a constitutional 
requirement. Certainly this Court has never so held.” 

7. In North Carolina, “[t]he ‘transcript or record on 
appeal’ [to the Supreme Court] consists of [1] the 
‘record proper’ (i. e. summons, Leon ype fo judg- 
ment) and [2] the ‘case on appeal, ich last is 
the exceptions taken, and such of the evidence, 
charge, prayers, and other matters occurring at the 
trial as are necessary to present the matters excepted 
to for review.” Cressler v. Asheville, 138 N. C. 482, 
485, 51 S.E. 58, 54. The “record proper” includes 
“only those BaF: proceedings which are made of 
the record by the law itself, and as such are self- 
preserving, State v. Gaston, 236 N.C. 499, 501, 
73 S.E.2d 811, 818. The term “record” in this 
opinion refers, "unless otherwise indicated, to that 
part of record on appeal which is contained in the 
‘case on appeal”... iie., the transcript of the 
proceedings at the trial itself, containing the testi- 
may of witnesses, proffers of evidence, exceptions 
and rulings thereon, etc., as selected and agreed 

m by the parties. 

8. All that the pest before the North Carolina court 
contained on this aspect of the case, here repro- 
duced in its entirety, was “My name is Myrtle D. 
Cobb and I am Deputy Clerk in the Federal Court 
in Greensboro, and I have in my possession or it 
is ny duty to k in my possession public records 
concerning Federal cases and I do have in my pos- 
session the record in the case of Simkins, et al. v. 
The Gillespie Park Golf Course. I have all of the 
original papers in that case.” 

Eight pages later, following the transcript of the 
—t of another witness, there appears in the 

d before the North Carolina court the follow- 
ing, Poet reproduced here in its entirety: “Mrs. Ken- 
nedy: If your Honor please, we'd like, if possible, > 
have a ruling on whether or not these would be ad 
missible. Court: I am going to sustain the objection 
as to those two Exhibits, that is #6 and #7.” 
There is nothing in the record before the North 
Carolina Supreme Court to indicate what “these” 
meant, and “Exhibits 6 and 7” were not further 
identified nor made part of the record as an offer 
of evidence as required by North Carolina law, 
In re Smith’s will. 163 N. C. 464, 79 S.E. 977, 
nor otherwise submitted to the Supreme Court of 
North Carolina. 
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pellants now advise us that in fact the federal 
court’s findings and judgment were offered in 
evidence at the trial and excluded by the trial 
judge. They ascribe to “some quirk of inad- 
vertence” their failure to include in their “case 
on appeal” the part of the transcript which would 
so indicate.® And they assert that, since the Su- 
preme Court of North Carolina has “wide dis- 
cretion” to go outside the record in order to get 
at the true facts, the Court’s refusal to do so 
here amounted to a refusal to exercise its discre- 
tion “to entertain a constitutional claim while 
passing upon kindred issues raised in the same 
manner.” Williams v. Georgia, 349 U.S. 375, 383. 


[Argument Is Unsuccessful] 


The difficulty with this argument, beyond the 
fact that the appellants apparently did not ask 
the North Carolina court to go outside the rec- 
ord for this purpose, is that that court has con- 
sistently and repeatedly held in criminal] cases 
that it will not make independent inquiry to de- 
termine the accuracy of the record before it.’ 


9. The appellants have included in an appendix to 

eir brief an excerpt from the stenographic trial 

transcript. e trial transcript was made available 

to this Court after the argument, and the excerpt in 
guestion reads as follows: 

DIRECT EXAMINATION BY MRS. KENNEDY: 

“Q. Will you state your name and address, please? 

‘A. I am Myrtle D. Cobb. I am deputy clerk in 
the Kedenl Court in Greensboro. 

“Q. As Deputy Clerk in the Federal Court here 
in Greensboro, is it part of your duty to keep public 
records? 

“A. Yes, it is. 

et avs Do you have a record in the case of Simkins, 

vs. Gillespie Park Golf Course, et al? 
is the case. It is all the original papers 
tht went up to the Court of Appeals that was filed 
a ag the findings of fact part of that record? 


. Yes. 

“MRS KENNEDY: Your Honor, at this time we'd 
like to offer into evidence a decree, the findings 
of fact, conclusions of law and opinion, as rendered 
we the Judge of the Federal Court, Middle District 


reensboro 
“MR. KORNEGAY: OBJECTION. 
“THE COURT: Do you have anything further 
that you want to introduce in regard to that? 
“MRS. KENNEDY: In addition to that, we have 
os oe of the Circuit Court of Appeals on this 


eee. KORNEGAY: OBJECTION. 

“THE COURT: Let the record show that is being 
offered in evidence. I will rule on it later. 

“(The documents referred to were marked for 
identification DEFENDANTS’ EXHIBITS 6 and 7.) 

“THE COURT: Anything else? 

“MRS. KENNEDY: Not with this witness, your 
Honor.” 

10. In civil cases, the North Carolina Supreme Court, 

on motion of a party, has issued “a certiorari to give 


Illustrative decisions are: State v. Robinson, 229 
N.C. 647, 50 S.E.2d 740; State v. Wolfe, 227 
N.C, 461, 42 S.E.2d 515; State v. Gause, 227 
N.C. 26, 40 S.E.2d 463; State v. Stiwinter, 211 
N.C. 278, 189 S.E. 868; State v. Dee, 214 N.C. 
509, 199 S.E. 730; State v. Weaver, 228 N.C. 39, 
44 S.E.2d 360; State v. Davis, 231 N.C. 664, 58 
S.E.2d 355; State v. Franklin, 248 N.C. 695, 104 
S.E.2d 837. 

Thus in the Robinson case the court reversed 
a criminal conviction for insufficiency of the evi- 
dence, although noting that: 


“[{T]he court below, in its charge... 
[referred] to . . . incriminating facts and 
circumstances which do not appear in the 
testimony included in the record before us. 
This would seem to indicate that the record 
fails to include all the evidence offered by 
the State. 

“Be that as it may, the record on appeal 
imports verity, and this Court is bound 
thereby. (Citing cases.) This is true even 
though the case is settled by counsel, (citing 
cases) and not by the judge (citing cases) 


“The Supreme Court is bound by the case 
on appeal, certified by the clerk of the Su- 
perior Court, even though the trial judge 
has had no opportunity to review it, and 
must decide questions presented upon the 
record as it comes here, without indulging 
in assumptions as to what might have oc- 
curred.” 229 N.C., at 649-650, 50 S.E.2d, at 
741-742. 


In State v. Wolfe the court reversed a crim- 
inal conviction on the ground of error in the 
trial court’s instructions to the jury, although 
pointing out that: 


“The quoted excerpts from the charge do 
not reflect the clarity of thought and con- 
ciseness of statement usually found in the 


the [trial] Judge an opportunity to correct the 

case already settled by him, [but] . . . such 
certiorari never issues (except to incorporate ex- 
ceptions to the charge filed within ten days after 
adjournment: Cameron v. Power Co., 187 N.C., 
99) unless it is first made clear to the Court, usually 
by letter from the Judge, that he will make the cor- 
rection if given the opportunity.” Slocumb v. Con- 
struction Co., 142 N.C. 349, 351, 55 S.E. 196, 197; 
Sherril v. Western Union Telegraph Co., 116 N.C. 
655, 21 S.E. 429; Broadwell v. Ray, 111 N.C. 457, 
16 SE . 408; Lowe v. Elliott, 107 N.C. 718, 12 S.E. 
883. Here, "the case on appeal was not settled by 
od aed judge, and no motion for certiorari was 
made. 
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utterances of the eminent and experienced 
jurist who presided at the trial below .. . 
Even so, it [the record] is certified as the 
case on appeal. We are bound thereby and 
must decide the question presented upon 
the record as it comes here, without indulg- 
ing in assumptions as to what might have 
occurred.” 227 N.C., at 463, 42 S.E.2d, at 
516-517. 


In the Gause case the court also reversed a 
conviction upon the ground of error in the 
charge, although noting that: 


“Doubtless the use of the words ‘greater 
weight of evidence’ instead of ‘beyond 
reasonable doubt’ was a slip of the tongue 
or an error in transcribing. Nevertheless, 
it appears in the record, and we must accept 
it as it comes to us.” 227 N.C., at 30, 40 
S.E.2d, at 466. 


In the Stiwinter case, involving a similar is- 
sue, the court said: 


“We are constrained to believe that this 
instruction has been erroneously reported, 
but it is here in a record duly certified . . . 
which imports verity, and we are bound by 
it.” 211 N.C., at 279, 189 S.E., at 869. 


The Dee case involved similar issues. There 
the court noted: 


“It is suggested by the Attorney-General 
that, in all probability, a typographical error 
has crept into the transcript and that the 
word ‘disinterested’ was used where the 
word ‘interested’ appears. In this he is sup- 
ported by a letter from the judge who pre- 
sided at the trial, and upon this letter a 
motion for certiorari to correct the record 
has been lodged on behalf of the State... . 
{T]he transcript is not now subject to 
change or correction. State v. Moore, 210 
N.C., 686, 188 S.E., 421. It imports verity 
and we are bound by it. . . . ‘Under CS., 
643, if the case on appeal as served by the 
appellant be approved by the respondent or 
appellee, it becomes the case and a part of 
the record on appeal, and in connection 
with the record [proper], may alone be con- 
sidered in determining the rights of the 
parties interested in the appeal .... The 
appeal must be heard and determined on 
the agreed case appearing in the record.’” 
214 N.C., at 512, 199 S.E., at 732. 


It is thus apparent that the present case is 
not of a pattern with Williams v. Georgia, supra. 
Even if the North Carolina Supreme Court has 
power to make independent inquiry as to evi- 
dence proffered in the trial court but not in- 
cluded in the case on appeal, its decisions make 
clear that it has without exception refused to do 
so. This is not a case, therefore, where the 
state court failed to exercise discretionary power 
on behalf of appellants’ “federal rights” which 
it had on other occasions exercised in favor of 
“kindred issues.” 


{Additional Contentions] 


The appellants contend additionally that they 
brought the federal court’s findings and judg- 
ment in the Simkins case before the state courts 
in two other ways: (a) by their motion to quash 
at the outset of the trial, and (b) by their mo- 
tion to set aside the verdict at the trial’s conclu- 
sion. The motion to quash set out the existence 
and alleged effect of the federal court proceed- 
ings, and requested leave to offer in evidence 
in support of the motion “the full record and 
judgment roll in said case.” The motion to set 
aside the verdict incorporated by reference the 
motion to quash and also contained an inde- 
pendent summary of the federal court proceed- 
ings, requesting the court to take judicial notice 


1l. In Aycock v. Richardson, 247 N.C. 233, 100 S.E.2d 
879, and Mason v. Commissioners of Moore, 229 
N.C. 626, 51 S.E.2d 6, the court went beyond the 
record for the restricted and quite different purpose 
of determining whether it had jurisdiction of the 

appeal, i. e., to determine whether an appeal had 

been properly taken in accordance with North Caro- 
lina General Statutes 1-279 and 1-280. In other 
cases the North Carolina Supreme Court has re- 
manded a cause for completion of the record on 
appeal because the record proper (as opposed to the 
case on appeal) lacked certain primary essentials. 

State v. Butts, 91 N.C. 524 (record failed to show 

that a court had been held by a judge or that a 

grand jury had been drawn, sworn, and ype 

State v. Farrar, 103 N.C. 411, 9 S.E. 449 (same); 

State v. Daniel, 121 N.C. 574, 28 S.E. 255 (record 

did not show the organization of the court below or 

when and where the trial had been held). See also 

Kearnes v. Gray, 178 N.C. 717, 92 S.E. 149. In 

the same category must be placed those cases in 

which the North Carolina Supreme Court, on mo- 
tion of a party, remanded the cause for correction 

of the record proper. See State v. Brown, 203 N.C. 

518, 166 S.E. 896 (error in the transcription of the 

verdict); State v. Mosley, 212 N.C. 766, 194 S.E. 

486 (omission in the transcription of the verdict). 

See also State v. Marsh, 184 N.C. 184, 47 S.E. 6 

(case reversed use of omission of part of the 

indictment in the record on appeal). As to the im- 

portant distinction in North Carolina between the 

record proper and case on appeal, see n. 7, supra. 
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of the same. Both motions were denied by the 
trial court without opinion. 


As to the motion to quash, the Supreme Court’ 


of North Carolina sustained the trial court’s rul- 
ing on the ground that the “ ‘court, in ruling on 
the motion, is not permitted to consider extra- 
neous evidence. Therefore, when the defect 
must be established by evidence aliunde the rec- 
ord, the motion must be denied.’” 248 N.C., at 
489, 103 S.E.2d, at 849. In upholding the denial 
of the second motion, the Supreme Court of 
North Carolina declined to take judicial notice 
of the federal court’s findings and judgment, for 
reasons discussed at some length in its opinion, 
and concluded that the appellants “were not, as 
a matter of right, entitled to have the verdict set 
aside.” 248 N.C., at 495, 103 S.E.2d, at 854. An 
independent examination of North Carolina law 
convinces us that the state court in both in- 
stances was following well-established local pro- 
cedural rules; it did not make an ad hoc deter- 
mination operating discriminatorily against these 
particular litigants. 

At least since the decision in State v. Turner, 
170 N.C. 701, 86 S.E. 1019, in 1915, it has been 
the settled rule in North Carolina that “[a] mo- 
tion to quash . . . lies only for a defect on the 
face of the warrant or indictment.” 170 N.C., at 
702, 86 S.E., at 1020. The rule that a motion to 
quash cannot rest on matters dehors the record 
proper has, so far as investigation reveals, been 
rigidly adhered to in all subsequent North Caro- 
lina decisions.!2 See State v. Brewer, 180 N.C. 
716, 717, 104 S.E. 655, 656; State v. Cochran, 230 
N.C. 523, 524, 53 S.E.2d 663, 665; State v. An- 
drews, 246 N.C. 561, 565, 99 S.E.2d 745, 748. In 
the present case the state court simply followed 
this settled rule of local practice. 


[Motion to Set Verdict Aside] 


A similar conclusion must be reached as to the 
denial of the motion made at the end of the trial. 


12. ——_ is a statutory departure from the settled rule. 
——— Carolina statute, enacted more than 70 

oad ang peoviding that “[a]ll exceptions to grand 

arose gh omg on account of their disqualifications 

. by motion to quash the indict- 

= pay fp not so taken, the same shall be deemed 

to be waived.” N.C. Gen. Stat. 9-26. The North 
Carolina courts have held that when a motion to 
— is employed to attack the qualification of 
ares jurors, the defendant may rely on evidence 
the record proper. See State v. Gardner, 

104. N.C. 789, 10 S.E. 146; State v. Peoples, 131 
N.C. 784, 42 SE. 814; State v. Speller, 229 N.C. 
67, 47 S.E.2d 587; Miller v. State, 287 N.C. 29, 74 
S. “ 518; State v. Perry, 248 N.C. 834, 103 S.E.2d 


ze 


That motion requested “[t]hat the verdict ren- 
dered by the jury . . . be set aside, that the Court 
withhold and arrest judgment and discharge the 
defendants notwithstanding the verdict, or grant 
the defendants a new trial. . . .”. Whether the 
motion be technically considered as one to set 
aside the verdict and grant a new trial or as one 
to arrest the judgment and dismiss the defend- 
ants, the action of the North Carolina Supreme 
Court is upholding its denial was clearly in con- 
formity with established state law. “A motion to 
set aside the verdict and grant a new trial is 
addressed to the discretion of the court and its 
refusal to grant such motion is not reviewable 
on appeal.” State v. McKinnon, 223 N.C. 160, 
166, 25 S.E.2d 606, 610; State v. Chapman, 221 
N.C. 157, 19 S.E.2d 250; State v. Johnson, 220 
N.C, 252, 17 S.E.2d 7. See also State v. Wagstaff, 
219 N.C. 15, 19, 12 S.E.2d 657, 660; State v. 
Brown, 218 N.C. 415, 422, 11 S.E.2d 321, 325; 
State v. Caper, 215 N.C. 670, 2 S.E.2d 864. “A 
motion in arrest of judgment can be based only 
on matters which appear on the face of the rec- 
ord proper, or on matters which should, but do 
not, appear on the face of the record proper. . 
The record proper in any action includes only 
those essential proceedings which are made of 
record by the law itself, and as such are self- 
preserving. . . . The evidence in a case is no part 
of the record proper. . . . In consequence, defects 
which appear only by the aid of evidence cannot 
b- the subject of a motion in arrest of judgment.” 
State v. Gaston, 236 N.C. 499, 501, 73 S.E.2d 311, 
313; State v. Foster, 228 N.C. 72, 44 S.E.2d 447; 
State v. Brown, 218 N.C. 415, 422, 11 $.E.2d 321, 
325; State v. McKnight, 196 N.C. 259, 145 
S.E. 281; State v. Shemwell, 180 N.C. 718, 721, 
104 S.E. 885. 


[Significance of State Decisions] 


Examination of the whole course of North 
Carolina decisions thus precludes the inference 
that the Supreme Court of North Carolina in this 
case arbitrarily denied the appellants an oppor- 
tunity to present their federal claim. The judg- 
ment before us for review is the judgment which 
the Supreme Court of North Carolina made on 
the record before it, not the action of the State 
trial court. “Without any doubt it rests with 
each State to prescribe the jurisdiction of its ap- 
pellate courts, the mode and time of invoking 
that jurisdiction, and the rules of practice to be 
applied in its exercise; and the state- law and 
practice in this regard are no less applicable 











when Federal rights are in controversy than 
when the case turns entirely upon questions of 
local or general law. Callan v. Bransford, 139 
U.S. 197; Brown v. Massachusetts, 144 U.S. 573; 
Jacobi v. Alabama, 187 U.S. 133; Hulbert v. 
Chicago, 202 U.S. 275, 281; Newman v. Gates, 
204 U.S. 89; Chesapeake & Ohio Railway Co. 
v. McDonald, 214 U.S. 191, 195.” John v. Paullin, 
231 U.S. 583, 585. “[W]hen as here there can 
be no pretence that the [state] Court adopted 
its view in order to evade a constitutional issue, 
and the case has been decided upon grounds 
that have no relation to any federal question, 
this Court accepts the decision whether right or 
wrong.” Nickel v. Cole, 256 U.S. 222, 225.18 


A word of emphasis is appropriate, before 
concluding, to make entirely explicit what it is 
that is involved in this case, and what is not. 
There is no issue here as to the constitutional 
right of Negroes to use a public golf course free 
of racial discrimination. From first to last the 
courts of North Carolina fully recognized that 
under the Constitution these appellants could 
not be convicted if they were excluded from the 
golf course because of their race. The trial judge 
so instructed the jury, and the Supreme Court 
of North Carolina so held. Cf. Constantian v. 
Anson County, 244 N.C. 221, 93 S.E.2d 163. 
Upon the evidence in this case the jury’s verdict 
established that no such racial discrimination 
had in fact occurred. “On review here of State 
convictions, all those matters which are usually 
termed issues of fact are for conclusive deter- 
mination by the State courts and are not open 
for reconsideration by this Court. Observance 
of this restriction in our review of State courts 


18. It has been sangested that even Geog the ground 
relied upon by the Supreme Court of North Caro- 
lina is an adequate state ground, this case should 
not be dismissed, but remanded because of a super- 
vening “event.” But there has been no significant 

“change, ge vk in fact or law, which has supervened 
since bg j eeeect was entered” by the Supreme 
Court of North Carolina. Patterson v. Alabama, 294 
U.S. 600, 607. All that has happened is that the 
State Attorney General’s Office, at this Court’s re- 
quest after argument, made available a transcript 
of the trial court proceedings which was stated to 
be accurate. But it has not been suggested that 
the State at any time has questioned that the tran- 
script of the trial court’s proceedings would reflect 


that the documents had in fact been offered in evi-~ 


dence in the trial court. See note 9. case thus 
does not involve a situation where there has been 
an intervening change in fact or law. Compare 
Gulf, C. & S. F. R R. Co. v. Dennis, 224 U.S. 503; 
Pagel v. MacLean, 988 U.S. 266; State Tax Comm’n 
v. Van Cott, 306 US. 511, 515-516. 
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calls for the utmost scruple.” Watts v. Indiana, 
338 U.S. 49, 50. 


[What Is Involved] 


What is involved here is the assertion of a 
quite different constitutional claim—that the 
Supremacy Clause and the Fourteenth Amend- 
ment require a state criminal court to give con- 
clusive effect to fact findings made in a civil 
action upon different evidence by a Federal 
District Court. While intimating no view as to 
the merits of this constitutional claim, we note 
only that it is a completely novel one. Cf. Hoag 
v. New Jersey, 356 U.S. 464, 470-471. The North 
Carolina Supreme Court did not decide this as- 
serted federal question. We have found that it 
did not do so because of the requirements of 
rules of state procedural law within the Consti- 
tutional power of the States to define, and here 
clearly delineated and evenhandedly applied. 
We have no choice but to determine that this 
appeal must be dismissed because no federal 
question is before us. That determination is re- 
quired by principles of judicial administration 
long settled in this Court, principles applicable 
alike to all litigants, irrespective of their race, 
color, politics, or religion. 

Dismissed. 


Dissent 


Mr. Chief Justice WARREN, with whom Mr. 
Justice BLACK, Mr. Justice DOUGLAS, and 
Mr. Justice BRENNAN join, dissenting. 

I do not agree that the decision below rests 
on adequate nonfederal grounds. And—whether 
it does or not—it seems to me that the case 
should not be dismissed in view of developments 
since the argument. 

The crucial holding below is that the North 
Carolina courts could not consider the Simkins * 
record because appellants “for reasons best 
known to themselves elected not to offer [it] 
in evidence.” 248 N.C., at 493, 103 S.E.2d, at 
852. It goes without saying that the procedural 
rule thus invoked—that appellants must rely on 
evidence which was offered at the trial—is, in 
itself, reasonable. In fact, that rule is elementary 
in most types of practice. The difficulty here lies 
not in the rule, but in its application to this case, 


1. Simkins v. City of Greensboro, 149 F.Supp. 562. 
affirmed, City of Greensboro v. Simkins, 246 F.2d 





342 RACE RELATIONS LAW REPORTER 


on this record, and in the light of the fact, 
acknowledged by the State,? that appellants of- 
fered the Simkins record in evidence. 

The relevant facts are few. When the federal 
court granted its injunction in Simkins, it found 
that appellants had been excluded from Gillespie 
Park on the occasion in question because they 
are Negroes. Simkins v. City of Greensboro, 149 
F. Supp. 562, 565. As was held below, such ex- 
clusion, if established as a fact in this case, 
would be a complete defense to the State’s tres- 
pass charge. 248 N.C., at 491-493, 103 S.E.2d, 
at 851-852. Therefore, appellants offered the 
Simkins record in evidence during their trial.* 
They claimed, under the Supremacy Clause and 
the Fourteenth Amendment, that the federal 
court determination barred the state prosecution. 
However, the State objected to appellants’ offer 
of proof, and the trial court sustained the objec- 
tion. Thereafter, the jury convicted. 

On appeal to the Supreme Court of North 
Carolina, appellants sought review of their con- 
tention that the federal court findings were 
binding on the State in the subsequent criminal 
proceedings. At this point they made the mis- 
take which deprived them of the opportunity to 
have that federal question reviewed. They failed 
to include their offer of proof and the rejected 
exhibits in their case on appeal, although they 
did include the ruling on the State’s objection. 
With the resulting defective record before it, 
the State Supreme Court held that it could not 
review appellants’ federal question because, as 
has been indicated, appellants “for reasons best 
known to themselves elected not to offer [the 
Simkins record] in evidence.” 


[Court's Holding Reviewed] 


The Court holds that the state ground is ade- 
quate to support the decision below because, 
although we know the fact to be to the contrary, 
the assertion that appellants failed to offer the 
Simkins record in evidence “is borne out by the 
record” which the state court had before it. 
I cannot read that record—appellants’ case on 
appeal—as does the Court. Therefore, I do not 
agree that the state ground is adequate. But 
even if it were, it does not follow that the case 


2. The State has stipulated to the accuracy of a steno- 
graphic trial transcript made available to the Court, 
after argument, at the Court’s request. See the 
Court’s opinion, note 9. Of course, the State denies 
that the transcript has any relevance to the issues 
before the Court. 

8. See the Court’s opinion, notes 8, 9. 

4. See the Court’s opinion, note 8. 


must—or should—be dismissed. Rather, the 
State’s stipulation—a supervening event which 
may be of critical significance under North Caro- 
lina law—requires a different disposition, in the 
interests of justice, under controlling precedent. 

First. It cannot be said, even on the defective 
record which the State Supreme Court had be- 
fore it, that appellants “for reasons best known 
to themselves elected not to offer [the Simkins 
record] in evidence.” On the contrary, appel- 
lants’ case on appeal indicates clearly that ap- 
pellants offered the Simkins record in evidence. 
When the portions of that record set out in the 
Court’s opinion® are read as a whole with the 
entire case on appeal, it seems reasonably clear 
that the Simkins record was offered in evidence, 
that the State objected to the offer, and that the 
objection was sustained. Therefore, whether the 
result below could have been based on other 
grounds or not, the factual premise for the 
ground on which it was based lacks fair and sub- 
stantial support in the record. That ground, 
therefore, is not adequate. Cf. Creswill v. Grand 
Lodge, 225 U.S. 246; Union Pacific R. Co. v. 
Public Service Comm'n, 248 U.S. 67; Cedar Rap- 
ids Gas Light Co. v. Cedar Rapids, 223 U.S. 655; 
see United Gas Co. v. Texas, 303 U.S. 123, 143. 
“Whatever springes the State may set for those 
who are endeavoring to assert rights that the 
State confers, the assertion of federal rights, 
when plainly and reasonably made, is not to be 
defeated under the name of local practice.” 
Davis v. Wechsler, 263 U.S. 22, 24. Since the 
only state ground mentioned in the opinion be- 
low is inadequate, this Court should either pro- 
ceed directly to a consideration of the federal 
question or—if deemed desirable—should remand 
the case to the state court for further considera- 
tion. 


[Case Wrongfully Dismissed] 


Second. Even if the state ground were ade- 
quate, the case should not be dismissed. After 
the argument in this Court, the State furnished 
the Court with a copy of the actual stenographic 
transcript of the trial. The State stipulated to 
the accuracy of that transcript. The transcript 
shows, beyond peradventure, that the decision 
below was based “upon a supposed state of facts 
which does not exist.” Gorham v. Pacific Mut. 
Life Ins. Co., 215 N.C. 195, 200, 1 S.E.2d 569, 
572. The North Carolina court apparently rec- 
ognizes infirmity in its decisions in such cases. 


‘5. See the Court’s opinion, note 8. 
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State v. Marsh, 134 N.C. 184, 47 S.E. 6. There- 
fore, the State’s stipulation, an event “which has 
supervened since the judgment [below] was 
entered,” may very well “affect the result.” Pat- 
terson v. Alabama, 294 U. S. 600, 607. Accord- 
ingly, under firmly established principles, the 
case should either be remanded for a decision 
by the state court on the legal effect of the 
State’s stipulation,© or we should decide this 
question of state law ourselves.? To take such 
action “is not to review, in any proper sense of 
the term, the decision of the state court upon 
a nonfederal question, but only to deal appro- 
priately with a matter arising since its judgment 
and having a bearing upon the right disposition 
of the case.” Patterson v. Alabama, supra, at 607; 
State Tax Comm’n v. Van Cott, 306 U.S. 511, 
515-516. 


Third. It should not be assumed that other 
state grounds, not relied on below, would pre- 
clude reconsideration by the state court if the 
case were remanded. As has been indicated, 
the State’s stipulation may create infirmity in 
the state court’s decision, under North Carolina 
law. See State v. Marsh, supra. A remaining 
obstacle to appellate review of appellants’ fed- 
eral question, under North Carolina practice, 
may be the omission of the rejected exhibits 
from appellants’ case on appeal. See In re 
Smith’s Will 163 N.C. 465, 79 S.E. 977. But rec- 
ords can be corrected. The Court refers us to 
cases which show that the North Carolina court 
may permit corrections in the record proper § 
and in the case on appeal.® It may authorize 
corrections not only when fault is attributable 


6. Gulf, C. & S. F. R. Co. v. Dennis, 224 U.S. 503; 
Pagel v. MacLean, 283 U.S. 266; Patterson v. Ala- 
bama, supra; State Tax Comm’n v. Van Cott, 306 
U.S. 511; New York ex rel. Whitman v. Wilson, 318 
US. 688; Ashcraft v. Tennessee, 322 U.S. 148, 
155-156; Williams v. Georgia, 349 U.S. 375. 

7. Missouri ex rel. Wabash R. Co. v. Public Service 
Comm'n, 273 U.S. 126; Steamship Co. v. Joliffe, 
2 Wall. 450. 

8. State v. Mosley, 212 N.C. 766, 194 S.E. 486; State 
v. Brown, 208 N.C. 518, 166 S.E. 896; State v. 
Marsh, supra; State v. Daniel, 121 N.C. 574, 28 
S.E. 255; State v. Farrar, 103 N.C. 411, 9 SE. 449, 
104 N.C. 702, 10 S.E. 159; State v. Butts, 91 N.C. 
524; cf. Aycock v. Richardson, 247 N.C. 283, 100 
S.E.2d 879; Mason v. Moore County Board, 229 
N.C. 626, 51 S.E.2d 6. 

9. Cameron v. Power Co., 187 N.C. gs 49 S.E. 
Arnold v. Dennis, 181 N.C. 114, 42 S.E. soe 
Sherrill v. Western Union Tel. Co., 116 N.C, 654, 21 
S.E. 400; Broadwell v. Ray, 111 N.C. 457, 16 S.E 
408; Lowe v. Elliott, 107 N.C. 718, a SE. 883; cf. 
Aycock v. Richardson, 247 N.C. 100 S.E.2d 
879; Mason v. Moore County Board § 929 N.C. 626, 
51 S.E.2d 6. 


to the lower court,!® but also when it is charge- 
able to the parties.!1 It may do so pursuant to 
agreement between the parties 1* and pursuant 
to motion of one of the parties.1* Indeed, it ap- 
pears that it may be able to do so on its own 
motion.'* Its power to inquire into the accuracy 
of the record before it is established—to some 
extent at least—by recent decisions,’ and _ its 
power to order the lower courts to send up “ad- 
ditional papers and parts of the record” is ex- 
plicitly recognized by its rules.’ Therefore, the 
state court could permit a correction of the rec- 
ord—and consequently could decide the federal 
question—if the case were remanded. 


[State Cases Noted] 


It is true that there is language in North 
Carolina cases, to which the State has called our 
attention, that indicates that a record settled by 
agreement—rather than by the trial court—may 
only be corrected by agreement. See Smith v. 
Capital Coca-Cola Bottling Co., 221 N. C. 202, 
19 S. E. 2d 626; Gorham v. Pacific Mut. Life 
Ins. Co., supra. And language from State v. Dee, 
214 N.C. 509, 512, 199 S.E. 730, 732, quoted by 
the Court in another connection, suggests that 
the state court is disinclined to permit the 
correction of a defective record when the case 
on appeal is settled by the parties. But these 
cases are not in point in the circumstances of 
the case before us. 


10. Cameron v. Power Co., 137 N.C. 99, 49 S.E. 76; 
Sherrill v. Western Union Tel. Co., 116 N.C. 654, 
21 S.E. 400; Broadwell v. Ray, 111 N.C. 457, 16 
S.E. 408; State v. Daniel, 121 N.C. 574, 28 S.E. 255. 

11. Arnold v. Dennis, 181 N.C. 114, 42 S.E. 552; State 
v. Daniel, 121 N.C. 574, 28 S.E. 255. 

12. Smith v. "Capital Coca-Cola Bottling Co., 221 N.C. 
202, 19 S.E.2d 626; Gorham v. Pacific Mut. Life 
Ins. Co., supra; Miller v. Scott, 185 N.C. 93, 116 
S.E. 86. 

18. State v. Mosley, 212 N.C. 766, 194 S.E. 486; State 
v. Brown, 208 N.C. 518, 166 S.E. 396; Cameron v. 
Power Co., 187 N.C. 99, 49 S.E. 76; State v. Marsh, 
supra; Sherrill v. Western Union Tel. Co., 116 N.C. 

, 21 S.E. 400; Broadwell v. Ray, 111 N.C. 457, 
16 S. E. 408. 

14. See Aycock v. Richardson, 247 N.C. 233, 100 S.E. 
2d 379; Mason v. Moore County Board, 229 N.C. 
626, 51 S.E.2d 6; State v. Butts, 91 N.C. 524; State 
v. Daniel, 121 N.C. 574, 28 S.E. 255; State v. 
Farrar, 103 N.C. 411, 9 SE. 449, 104 N.C. 702, 10 
S.E. 159. 

15. Aycock v. Richardson, 247 N.C. 233, 100 S.E.2d 
879; faved v. Moore County Board, 229 N.C. 626, 
ey 

16. N.C.S.C. Rule 19 (1). Rule 19 (1) sets out the 
requirements as to form and content of transcripts 
on appeal. After setting out these requirements, it 
recites: “Provided, further, that this rule is subject to 
the power of this Court to order additional papers 
and parts of the record to be sent up.” 
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The rule stated in Smith and Gorham—that a 
record settled by agreement can only be cor- 
rected by agreement—is subject to a very relevant 
qualification. For in Gorham, the North Carolina 
court observed, in denying a losing party's re- 
quest for a certiorari to correct the record, that: 


“[T]here is no concession on the part of 
the [prevailing party] that the case has been 
decided ‘upon a sham issue,’ or ‘upon a sup- 
posed state of facts which does not exist,’ 
nor yet upon a misconception of the record. 
Cook v. Mfg. Co., [183 N.C. 48, 110 S.E. 
608]; S. v. Marsh, [supra]. These are allega- 
tions of the [losing party], and [the pre- 
vailing party] says they rest only in allega- 
tion. She further says that the interpretation 
placed upon the record ‘was and is absolutely 
correct’; .. . and that the transcript admits 
of no other interpretation.” 215 N.C., at 200, 
1 S.E.2d, at 572. 


Here, on the other hand, the State has stipu- 
lated to facts which do establish that the case 
was decided below “upon a supposed state of 
facts which does not exist.” That is precisely 
what the prevailing party in Gorham did not con- 
cede. This case, therefore, is governed by Cook 
and Marsh, not by Gorham. 

Likewise, in Dee, the North Carolina court 
denied the State’s request for a certiorari to cor- 
rect an alleged error in the case on appeal. But 
in Dee, as in Gorham, the prevailing party did 
not concede that there was any error in the 
record. In fact, the court itself expressed skep- 
ticism about the State’s claim: 


“It is suggested by the Attorney-General 
that, in all probability, a typographical error 
has crept into the transcript and that the 
word ‘disinterested’ was used where the 
word ‘interested’ appears. In this he is sup- 
ported by a letter from the judge who pre- 
sided at the trial, and upon this letter a 
motion for certiorari to correct the record 
has been lodged on behalf of the State. 
The solicitor apparently took a different 
view of the matter when he agreed to the 
statement of case on appeal with an excep- 
tion pointed directly to the expression.” 214 
N.C., at 512, 199 S.E., at 732. 


On these facts, quite different from those before 
us, it is perhaps understandable that the state 
court refused to entertain the State’s appeal to 
its discretion. 


[Apparent Consequence of Demand] 


Therefore, it appears that if the case were 
remanded, appellants would very likely be per- 
mitted to correct their case on appeal, in view 
of the State’s stipulation. And, as has been indi- 
cated, a correction could now be allowed even 
if the State objected to it. But I am sure that the 
State would not object, for North Carolina has 
no interest in depriving its citizens of their 
liberty on assumptions that do not accord with 
fact. It seems clear, therefore, that under North 
Carolina law, appellants may yet have their 
federal question reviewed—unless we dismiss.* 


In view of the federal court finding that the 
appellants were excluded from Gillespie Park 
because of their race, these convictions give rise 
to serious constitutional doubts. Unless dismissal 
cannot be avoided, the appellants should not 
be deprived of their liberty without being heard 
on their federal question. Our own precedents 
require that we either remand the case or decide 
the questions which it presents. 


17. Under my view of the case, it is unnecessary to de- 
cide whether the North Carolina court’s broad 
powers with respect to the record, and the evidence 
of their frequent exercise in the interests of justice, 
see notes 8-16, supra, are consistent with the Court’s 
rejection of appellants’ argument, based on Williams 
v. Georgia, 349 U.S. 375, that the North Carolina 
court should have gone outside the record to get at 
the truth as it has in some other cases. E. g., Aycock 
v. Richardson, 247 N.C. 233, 100 S.E.2d 379. 

However, it may be worth noting in this connec- 
tion that there is no relevant distinction between 
criminal cases like this one and civil cases like 
Aycock. Cf. the Court’s opinion, note 10. The same 
statute, said to limit the power of the state court 
to go outside the record, see State v. Dee, supra, 
at 512, 199 S.E., at 782 (quoted by the Court), is 
equally applicable to either type of case. Likewise, 
the apparently inflexible rule stated in the criminal 
cases cited by the Court is also stated in numerous 
civil cases. See, as representative, Hagan v. Jenkins, 
234 N.C. 425, 67 S.E.2d 380; Bame v. Palmer Stone 
Works, 232 N.C. 267, 59 S.E.2d 812. The same 
precedents are applicable in both types of case. 
See, for example, Bame v. Palmer Stone Works, 
supra, and conversely, the Dee and Weaver cases 
cited by the Court. Therefore, if the rule stated in 
the criminal decisions relied on by the Court is as 
inflexible as it purports to be, it should be equally 
so in civil cases. Yet Aycock shows that the rule 
is less rigid in fact than in articulation. 

The Court also distinguishes Aycock because there 
the state court went outside the record to verify an 
apparent lack of jurisdiction...See the Court’s 
opinion, note 11. However, so far as has been 
called to our attention, the North Carolina court 

never suggested such a distinction. It would 
seem more logical, therefore, to assume that if the 
state court can go outside the record where it ap- 
parently lacks jurisdiction, it can do so where its 


jurisdiction is clear. 
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MISCELLANEOUS ORDERS 
The United States Supreme Court: 


Affirmed on appeal: 


Matthews v. Handley (Prior decision 179 F.Supp. 470, 5 Race Rel. L. Rep. 106 [N.D. Ind. 1959] 
dismissing, as a political question for which there was an adequate state remedy, a suit 
brought under the federal Civil Rights Act to enjoin the execution of a state tax statute 
alleged to be void because enacted after legislative reapportionment according to the state 
constitution should have been, but was not, effected). No. 448, December 7, 1959, 80 S.Ct. 
256, order: “PER CURIAM. The motion to affirm is granted and the judgment is affirmed.” 


Dismissed appeal: 


Bernstein v. Real Estate Commission of Maryland (Prior decision 156 A.2d 657, 5 Race Rel. L. 
Rep. 153 [Md. Court of Appeals, 1959] affirming municipal court orders that had affirmed 
the state real estate commission’s conclusion that there was sufficient evidence to justify sus- 
pending the licenses of two brokers, and rejecting the contention that complaints charging the 
brokers with “block-busting” constituted an unlawful conspiracy against their civil rights, it 
appearing that the commission had not been concerned with such charges). No. 852, June 
13, 1960, 80 S.Ct. 1257, order: “PER CURIAM. The motion to dismiss is granted and the 
appeal is dismissed for want of a substantial federal question.” 


Levitt and Sons, Inc. v. Division Against Discrimination in State Department of Education 
(Prior decision 158 A.2d 177, 5 Race Rel. L. Rep. 160 [N.J. Supreme Court, 1960] affirming 
a lower court decision that FHA operations concerning certain real estate developments brought 
cases of alleged refusal to sell houses to Negroes within the authority of the state division 
against discrimination over “publicly assisted housing”). No. 865, June 13, 1960, 80 S.Ct. 
1257, order: “PER CURIAM. The motions to dismiss are granted and the appeal is dismissed 
for want of a substantial federal question. Mr. Justice BLACK would note probable jurisdic- 
tion.” Another decision: 4 Race Rel. L. Rep. 658 (1959). 


Denied petition for rehearing: 


United States v. State of Alabama (Prior decision 80 S.Ct. 924, 5 Race Rel. L. Rep. 301, supra 
[1960] ). No. 398, June 27, 1960, 80 S.Ct. 1608, order: “Petition for rehearing and motion to re- 
tax costs denied.” Other decisions: 4 Race Rel. L. Rep. 322, 624, 850 (1959). 


Granted certiorari (i.e., agreed to review): 


Carr v. Young (Prior decision 331 $.W.2d 701, 5 Race Rel. L. Rep. 101 [Ark. Supreme Court, 
1960] upholding the Arkansas “teacher affidavit law”). No. 917, June 20, 1960, 80 S.Ct. 1599, 
order: “Petition for writ of certiorari to the Supreme Court of Arkansas granted and case set 
for argument immediately following No. 541. Each case is allotted one hour and thirty min- 
utes for oral argument.” 


Denied certiorari (i.e., declined to review): 


Air Line Stewards and Stewardesses Association, International, AFL-CIO v. Trans World Air- 
lines, Inc. (Prior decision 273 F.2d 69, 5 Race Rel. L. Rep. 129 [2d Cir. 1959] holding that 
a bargaining union certified under the Railway Labor Act may not represent foreign nationals, 
foreign based and exclusively employed in foreign areas). No. 782, May 23, 1960, 80 S.Ct. 1075. 
Another decision: 5 Race Rel. L. Rep. 129 (1959). 
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District Court of Montezuma County, Colorado v. Whyte (Prior decision 346 P.2d 1012, 5 Race 
Rel. L. Rep. 170 [Colo. Supreme Court, 1959] ruling that, inasmuch as the state of Colorado 
had not taken steps authorized under federal statute to accept jurisdiction of treaty Indians 
within the state, a state court was without jurisdiction to proceed in a divorce action between 
a Ute Indian couple). No. 924, June 20, 1960, 80 S.Ct. 1600. 


Helmig v. Jones (Prior decision 271 F.2d 414, 5 Race Rel. L. Rep. 414, infra [3d Cir. 1959] ). 
No. 746, April 18, 1960, 80 S.Ct. 861. Rehearing denied, May 31, 1960, 80 S.Ct. 1235. 


Martinez v. Southern Ute Tribe (Prior decision 273 F.2d 731, 5 Race Rel. L. Rep. 173 [10th 
Cir. 1960] affirming dismissal of an action for restoration of status brought by a Ute Indian’s 
daughter, who had been excluded from the tribe’s reservation and denied tribal rights, and 
holding that federal statutes which provide for the Secretary of the Interior’s approval of 
payments from tribal funds did not make this a case “arising under the laws of the United 
States” inasmuch as plaintiff's claim does not depend on the statutes’ construction but upon 
tribal membership over which the tribe has complete authority). No. 764 Misc., June 27, 


1960, 80 S.Ct. 1623. Other decisions: 3 Race Rel. L. Rep. 527 (1957); 3 Race Rel. L. Rep. 
423 (1958). 


Stafford v. Superior Court of State of California (Prior decision 272 F.2d 407, 5 Race Rel. L. 
Rep. 106 [9th Cir. 1959] affirming dismissal of an action brought under the federal Civil 
Rights Act against judges of state courts in which plaintiff had engaged in litigation, and 
holding that alleged errors of fact and law in state court trials cannot serve as a basis for 
establishing civil rights jurisdiction in a federal court and that the Act does not apply to 
conspiracies among individuals). No. 686 Misc., May 16, 1960, 80 S.Ct. 1064. 


Wold v. Shoreline School District No. 412 (Prior decision State of Washington ex rel. Shoreline 
School District No. 412 v. Superior Court for King County, Juvenile Court, 346 P.2d 999, 5 
Race Rel. L. Rep. 94 [Wash. Supreme Court, 1959] holding that a child’s education by its 
parents in a “home” school failed to meet statutory standards for private schools). No. 879, 
June 6, 1960, 80 S.Ct. 1248, order: “The petition for writ of certiorari is denied. THE CHIEF 


JUSTICE, Mr. Justice DOUGLAS, and Mr. Justice BRENNAN are of the opinion certiorari 
should be granted.” 


Vacated judgment: 


McMorran v. Tuscarora Nation of Indians (Prior decision 80 S.Ct. 50, 4 Race Rel. L. Rep. 540 
[1959] in which the United States Supreme Court granted a motion to substitute a party ap- 
pellant in an appeal from a Court of Appeals decision which had reversed a district court 
dismissal, on the ground that the New York Court of Claims was the proper forum, of an 
Indian nation’s complaint seeking an injunction and declaratory judgment against the appro- 
priation of tribal lands by a state power authority). No. 4, May 16, 1960, 80 S.Ct. 960, order: 
“PER CURIAM. Upon the suggestion of mootness, the judgment of the Court of Appeals is 
vacated and the case is remanded to the District Court with instructions to dismiss the com- 
plaint as moot.” Other decisions: 3 Race Rel. L. Rep. 715, 1021, 1132 (1958); 4 Race Rel. L. 
Rep. 252, 344 (1959); 5 Race Rel. L. Rep. 16, 41 (1960). 


Other orders: 


Larsen v. Honorable Sherril Halbert, Judge of the United States District Court for the Northern 
District of California (Prior decision Larsen v. Gibson, 267 F.2d 386, 4 Race Rel. L. Rep. 918 
[9th Cir. 1959] affirming the district court dismissal of an action brought under the federal 
Civil Rights Act against California Supreme Court justices because of defendants’ judicial im- 


munity). No. 592 Misc., April 18, 1960, 80 S.Ct. 867, order: “Motion for leave to file petition 
for writ of mandamus and other relief denied.” 


Thompson v. City of Louisville (Prior decision 80 S.Ct. 624, 5 Race Rel. L. Rep. 7 [1960] in 
which the United States Supreme Court reversed disorderly conduct and loitering convictions 
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of a Negro by a municipal police court because evidentially unsupported and therefore in dep- 
rivation of due process). No. 59, May 23, 1960, 80 S.Ct. 1074, order: “The motion to tax costs 
is denied.” Other decisions: 360 U.S. 916 (1959); 5 Race Rel. L. Rep. 233 (1959). 


Cases docketed: 


. Abdul v. United States (Prior decision 278 F.2d 234 [9th Cir. 1960] affirming conviction against 
contentions that the District Court for the District of Hawaii committed prejudicial error in 
confining selection of grand and trial juries to members residing on the island of Oahu and 
that purposeful and systematic exclusion of a territorial group from a jury required dismissal 
even if no prejudice be shown). No. 960, May 26, 1960, 28 L.W. 3351. 


Bullock v. South Carolina (Prior decision 80 S.Ct. 959, 5 Race Rel. L. Rep. 41 [1960] granting 
order for leave to proceed in forma pauperis and petition for writ of certiorari to the Supreme 
Court of South Carolina and transferring case to the appellate docket). No. 898 (replacing 


previous docket No. 842 Misc.), March 11, 1960, 28 L.W. 3333. Another decision: 5 Race 
Rel. L. Rep. 221. 


Burton v. Wilmington Parking Authority (Prior decision 157 A.2d 894, 5 Race Rel. L. Rep. 194 
[Del. Supreme Court, 1960] holding that the leasing of space in a public parking building by 
a state agency to a restaurant proprietor in order to defray part of the operating expense of 
providing the public offstreet parking is insufficient to make racially discriminatory action of 
the proprietor amount to state action). No. 1024, June 22, 1960, 28 L.W. 3379. Another 
decision: 4 Race Rel. L. Rep. 353 (1959). 


Byrd v. Sexton (Prior decision 277 F.2d 418 [8th Cir. 1960] affirming the dismissal of an 
action brought in behalf of a girl for alleged violation of her rights under federal civil rights 
statutes by conduct of defendant school officials in excluding her from school for refusal to 
pay an annual high school “enrollment fee,” because the civil rights statutes were inap- 
plicable where plaintiff claimed no invalidity of state law or state constitutional provision and 
her cause of action, if any, was one for invasion of personal rights for which state laws and 

forums provided relief). No. 1006, June 15, 1960, 28 L.W. 3368. 


Egan v. City of Aurora (Prior decision 275 F.2d 377, 5 Race Rel. L. Rep. 415, infra [7th Cir. 


1960] ). No. 979, June 2, 1960, 28 L.W. 3356. Another decision: 4 Race Rel. L. Rep. 919 
(1959). 








COURTS 


EDUCATION 
Public Schools—Arkansas (Dollarway) 


Earnestine DOVE, a minor, by her father, etc., Edwards Warfield, a minor, by his father, 
ete., and Corliss Smith, a minor, by her mother, etc. v. Lee PARHAM, etc. et al. 


United States District Court, Eastern District of Arkansas, Western Division, February 19, March 
21 and April 30, 1960, 181 F.Supp. 504, 183 F.Supp. 389. 


SUMMARY: Negro students brought action in federal court against a Jefferson County, Ar- 
kansas, school district, seeking an order requiring their admission to a specified school in the 
district without regard to the state Pupil Assignment Act of 1956 [1 Race Rel. L. Rep. 579, 
1077 (1956)], which was in effect when the action was brought, or to the state Pupil Place- 
ment Act of 1959 [4 Race Rel. L. Rep. 747 (1959)], which was in effect when it came to 
trial. Because the constitutionality of both statutes was challenged, a three-judge court was 
convened; but, finding the statutes not unconstitutional on their face, that court dissolved it- 
self. On subsequent trial, the single-judge court declared both acts to be constitutional on 
their face because virtually identical to the Alabama school placement law upheld in Shuttles- 
worth v. Birmingham Board of Education, 358 U.S. 101, 3 Race Rel. L. Rep. 867 (1958). A 
motion to dismiss for failure to exhaust administrative remedies under the 1956 Act was 
denied. The court found that throughout the 1957-59 period during which plaintiffs had 
sought admission to district white schools, defendants had maintained a rigid racial segrega- 
tion policy. Therefore, although plaintiffs technically had not exhausted all administrative 
remedies under the Act, the court held that “actually” they had done so when three applica- 
tions for admission had already been denied, and further petition for a board hearing would 
have been futile. The court found that plaintiffs had been illegally denied admission to white 
schools solely because of race, there being no proof that plaintiffs did not have the same 
qualifications as white children admitted. Defendants were ordered to admit plaintiffs to 
white schools at the beginning of the 1959-60 school year, enjoined from acts impeding prog- 
ress of plaintiffs attending such schools, and ordered to apply the rules in the 1959 Act. 
176 F.Supp. 242, 5 Race Rel. L. Rep. 43 (E.D. Ark. 1959). The Court of Appeals for the 
Eighth Circuit affirmed the holding that the Acts of 1956 and 1959 were not unconstitutional 
on their faces, but reversed the holdings that defendants were not entitled to invoke the 1959 
Act in this case and that plaintiffs were not required to exhaust the administrative remedies 
provided by the Acts, and vacated the injunction directing plaintiffs’ admission. The court 
of appeals held that the assignment statute could properly be disregarded before its use only 
upon a legal certainty that it would be applied as a subterfuge for effecting an unconstitu- 
tional result. The court directed, however, that defendants be enjoined from continuing to 
maintain segregation, and that the proceeding remain open on the records of the district 
court to allow a supplemental complaint in case of an unconstitutional application of the 
Act. 271 F.2d 132, 5 Race Rel. L. Rep. 43, 50 (8th Cir. 1959). Plaintiffs applied for transfer. 
They were given physical examinations, intelligence tests, interviewed by a psychiatrist and 
the school board held a hearing, after which findings were announced which denied the trans- 
fers. Plaintiffs then filed a supplemental motion in the district court. The school board asked 
a dismissal, arguing that plaintiffs should have further pursued their administrative remedy 
by appealing the action to the state circuit court, as provided by the statute. The board also 
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contended that there had been no substantive unconstitutional action in disposing of the peti- 
tions. The district court held that it was not necessary for plaintiffs to pursue the state judicial 
remedy, and found that, while racial factors had been considered in the board’s action, no 
“good purpose would be served by remanding the case to the board for further considera- 
tion of the individual assignments without regard to race. . . .” The court then directed the 
school board to eliminate the compulsory racial segregation prevailing in the district, and to 
submit an affirmative plan for the elimination of segregation by applying the Arkansas Pupil 
Assignment Law. Subsequently the board submitted a plan which provided that during the 
transition period, race will be given consideration “as an existing fact”; that “lateral trans- 
fers” will generally be discouraged, except in exceptional cases, such as the availability of 
courses only in certain schools; that students generally will be assigned to the same school 
as the previous year; and that the “exceptional case” consideration will not apply to first 
year students. The hoard envisioned no specific time to complete the transition, but noted 
“as time goes hy. race will probably eliminate itself as one of the factors brought into play. 

. .” The court accepted the plan as a good faith start toward integration, but kept the case 
open to hear complaints from any students or group of students who felt themselves ag- 
grieved by application of the plan. Reproduced below are the two district court opinions on 





remand, and the report of the school board. 


HENLEY, Chief Judge. 


This public school desegregation case is now 
before the Court on the supplemental complaint 
of the plaintiffs, which complaint has been heard 
on its merits, subject to the motion of the de- 
fendants to dismiss, or, in the alternative, for a 
stay of proceedings. 

The plaintiffs, Negro children of school age 
residing within Dollarway School District No. 
2, Jefferson County, Arkansas, commenced this 
suit originally as a class action to put an end to 
racial segregation in the public schools of the 
district, and to obtain an adjudication that the 
Arkansas pupil placement laws of 1956 and 1959 ! 
are unconstitutional as violative of the 14th 
Amendment to the Constitution of the United 
States as construed by the Supreme Court of the 
United States in the Brown cases. Brown v. 
Board of Education, 347 U.S. 483, 74 S.Ct. 686, 
98 L.Ed. 873, and 349 U.S. 294, 75 S.Ct. 753, 
99 L.Ed. 1083. 

In resisting the plaintiffs’ original claim for 
relief, the defendants, the members of the board 
of directors of the Dollarway School District, and 
the Superintendent of Schools of said District, 
took the position that the statutes above men- 
tioned were constitutional, that plaintiffs had not 
exhausted their administrative remedies under 
said statutes, and for that reason had no stand- 
ing in this Court. While the defendants conceded 
that prior to the Brown decisions the public 


1. Initiated Act No. 2 of 1956, Ark.-Stats. § 80-1519 
et seq. and Act 461 of 1959. Act No. 2 was in 
force when the suit was filed in February 1959, 
and Act 461 was in force in the summer of that 
year when the case originally was tried. 


schools in the Dollarway District had been op- 
erated on a racially segregated basis, and while 
they conceded further that they had adopted no 
affirmative plan for integration of the schools, 
either at once or over a period of time, they 
asserted that they recognized the force of Brown 
and that they proposed to administer the assign- 
ment statutes in a racially nondiscriminatory 
manner. 


[Should Be Admitted] 


On July 31, 1959, following a trial, this Court 
held that, while the Arkansas statutes were con- 
stitutional, the defendants were employing the 
pupil assignment laws so as to perpetuate segre- 
gation in the public schools, that recourse by 
the plaintiffs to the administrative procedures 
provided by the statutes would be futile, and 
that the plaintiffs should be admitted to the 
all-white Dollarway School at the commence- 
ment of the 1959-60 school year.? Dove v. Par- 
ham, D.C.Ark., 176 F.Supp. 242. 

Both sides appealed from the rulings of the 
trial court. Due to the importance of the litiga- 
tion and to the imminence of the 1959-60 school 
term, the Court of Appeals advanced the case 
and heard oral argument on September 21, 1959. 
The arguments having been concluded, the 
Court announced from the bench that it was 
affirming the decision of the District Court to 


2. There are only two public schoois within the Dol- 
larway District, in both of which all twelve grades 
are taught. The Dollarway School traditionally has 

the school wherein white students were edu- 
cated, and the Townsend Park School has been 
devoted to the education of Negro students. 
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the extent that said decision upheld the facial 
constitutionality of the Arkansas assignment 
statutes, but that it was reversing that part of the 
judgment which held that the plaintiffs were 
entitled to admission to the Dollarway School 
without exhausting the administrative remedies 
provided by said statutes, and particularly by 
Act 461 of 1959.2 The Court directed that its 
mandate issue forthwith, but reserved the right 
to file a formal opinion, and on October 8, 1959, 
it filed such an opinion setting forth its views. 
Parham v. Dove, 8 Cir., 271 F.2d 132. It is 
hardly necessary to say that this opinion of the 
Court of Appeals established the law of the case 
and is binding upon this Court at this time. 


[Injunction Ordered] 


The mandate of the Court of Appeals, which 
was filed in this Court on September 23, 1959, 
provided, among other things, that an injunction 
should be issued restraining the defendants “from 
continuing to maintain the system of unconsti- 
tutional segregation, which has heretofore existed 
in Dollarway School District No. 2.” It was 
provided further that the case should remain 
open upon the docket “to permit the filing of 
such supplemental complaint, if any, as might 
be entitled to be presented to the Court, in case 
of an unconstitutional application of the provi- 
sions of the Pupil Assignment Act of 1959 against 
the plaintiffs, or of other unconstitutional action 
on the part of the School District in relation to 
them.”4 

Act 461 of 1959 provides for the assignment 
by local school boards of particular students to 


8. Act 461 of 1959 repealed the 1956 statute, and no 
: her mention of the earlier enactment will be 
made. 

4. As pointed out above, the mandate provided for the 
issuance of an injunction. However, no request was 
made to this Court to issue such an order nor was 
any precedent for such presented to the Court. The 
Court brought the matter up on its own motion at 
the pre-trial conference held subsequent to the 
filing of the supplemental complaint. At that time 
and later, during the course of the hearing on the 
merits of the supplemental complaint, counsel for 
the defendants stated that although no injunction 
actually had been issued, the defendants considered 
that the opinion of the Court of Appeals itself 
amounted to an injunction, and that they con- 
sidered themselves under injunction in the terms of 
the language of the opinion of that Court, which 


language is essentially the same as that of the man- . 


date. er the hearing on the merits, counsel for 
the plaintiffs presented a precedent for an injunc- 
tion, but in view of the advanced stage of the pro- 

ings it was consid er to enter no 
order until the present contentions of the parties 
are finally determined. 


particular schools in accordance with criteria 
prescribed by the Act.® A procedure is provided 
whereby a student dissatisfied with his assign- 
ment may obtain a hearing before the board. 
The Act provides for an appeal from final board 
action to the circuit court of the county in which 
the school district involved is located and for 
appeal from the circuit court to the Supreme 
Court of Arkansas. 

On August 17, 1959, the Board formally 
adopted regulations which included a procedure 
for handling applications for transfer and which 
adopted the criteria set forth in the statute. The 
regulations provided, however, that the matters 
considered by the Board in making assignment 
and transfer determinations were not necessarily 
limited to the statutory criteria. 


(Transfer Sought] 


Soon after the decision of the Court of Ap- 
peals, the plaintiffs, all of whom initially had 
been assigned to the Townsend Park School for 
the 1959-60 school year, applied to the Board 
for transfers to the Dollarway School. At the 
direction of the Board the plaintiffs submitted 
to physical examinations, were given intelligence 
tests, and were interviewed by a psychiatrist and 
an educational psychologist engaged by the 
Board. Thereafter, on October 8, 1959 (the same 
day, incidentally, that the written opinion of the 
Court of Appeals was filed), the Board held a 
hearing on plaintiffs’ applications. In due course 
the Board made findings to the effect that when 
the assignment criteria provided by the statute 


5. Those criteria are: available room and _ teaching 
capacity in the various schools; availability of trans- 
portation facilities; the effect of the admission of new 
pupils upon established or proposed curricula for 
particular pupils; the pdoguesy of the pupil’s aca- 
demic preparation for admission to a 
school and curriculum; the scholastic aptitude and 
relative intelligence or mental en or ability of 
the pupil; the psychological qualification of the 
pupil for the type of teaching and associations in- 
volved; the effect of admission of the pupil upon 
the academic progress of other students in a par- 
ticular school or facility thereof; the effect of ad- 
mission upon prevailing academic standards at a 
particular school; the psychological effect upon the 

upil of attendance at a parti school; the possi- 

ility of breaches of the peace or ill will or eco- 
nomic retaliation within the community; the home 
environment of the pupil; the maintenance or sev- 
erance of established social and psychological re- 
lationships with other pupils and with teachers; 
the choice and interests of the pupil; the morals, 
conduct, health and personal tedllents of the pupil; 
the request or consent of parents or guardians an 
the reasons assigned therefor; and other relevant 
matters. Act 461 of 1959, Section 4. 
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and by the Board’s regulations were applied to 
the respective plaintiffs, all of the requested 
transfers should be denied. The plaintiffs filed 
exceptions to the Board’s determinations, as pro- 
vided by the statute. which exceptions were 
overruled. The overruling of the exceptions con- 
stituted final Board action on plaintiffs’ applica- 
tions for transfer, and it was open to plaintiffs 
to appeal to the Circuit Court of Jefferson 
County, Arkansas. Instead of doing that, how- 
ever, the plaintiff. filed their supplemental com- 
plaint in this Court alleging that the actions of 
the Board in denying their respective transfer 
requests were based on racial grounds and 
amounted to an unconstitutional application of 
the 1959 pupil assignment law. 

The defendants moved to dismiss the supple- 
mental complaint. or, in the alternative, for a 
stay of proceedings “until the plaintiffs have 
presented their complaint to the appropriate 
State Courts and the State Courts have finally 
determined the issues.” The prayer for a dis- 
missal was based upon the contention that the 
State court procedures set up by the statute were 
a continuation of the administrative process, 
and that since the plaintiffs had failed to appeal 
to the Circuit Court of Jefferson County, thev 
had not exhausted their administrative remedies 
and had no standing in this Court. The alternative 
prayer for a stay was predicated upon the doc- 
trine of “equitable abstention,” recognized in 
cases such as Harrison v. N. A. A. C. P., 360 U.S. 
167, 79 S.Ct. 1025, 3 L.Ed.2d 1152; Albertson v. 
Millard, 345 U.S. 242, 73 S.Ct. 600, 97 L.Ed. 
983; Spector Motor Service, Inc. v. McLaughlin, 
323 U.S. 101, 65 S.Ct. 152, 89 L.Ed. 101; and 
Railroad Commission of Texas v. Pullman Co.. 
312 U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971, and 
applied from time to time by this Court. See 
eg. N. A. A. C. P. v. Bennett, D.C. Ark., 178 
F.Supp. 188 and 178 F.Supp. 191; see also Union 
Carbide & Carbon Corp. v. White River Distri- 
butors, Inc., D.C.Ark., 118 F.Supp. 541. 


[Ruling Reserved] 


At a pretrial conference the Court announced 
that it was reserving its ruling on the motion 
pending a hearing on the merits. The defendants 
then answered and, while reserving their rights 
under their motion, took the position that there 
had been no unconstitutional application of the 
pupil assignment law. 

A hearing on the merits was held on December 
16, 1959, in the course of which the Court re- 


ceived documentary evidence and heard testi- 
mony and oral arguments. At the conclusion of 
the hearing briefs were requested and the same 
have now been filed and considered. 

° e s 


I. The Failure Of The Plaintiffs To Resort To 
The State Court As A Failure To Exhaust 
Their Administrative Remedies 

It is undisputed that the plaintiffs followed 
all of the administrative procedures before the 
School Board prescribed by Sections 7 and 9 of 
Act 461 of 1959. On the other hand, it is ad- 
mitted that the plaintiffs did not pursue the 
remedy in the State court provided by Section 9 
of the Act. 

Section 9 of the Act states that the findings 
and actions of a local school board with respect 
to the assignment of a pupil to a particular 
school shall be final, except that where it is 
contended that an individual assignment is vio- 
lative of the Constitution of the United States 
or of the Constitution or laws of the State of 
Arkansas, the pupil affected may appeal to the 
circuit court “on such ground alone,” that the 
trial in the circuit court shall be “de novo,” and 
that an appeal shall lie to the Supreme Court of 
Arkansas “in the same manner as appeals may 
be taken in other suits at law.” The “petition for 
appeal” must set forth “the facts relevant to such 
pupil as bearing on the alleged denial of his 
rights under the United States Constitution or 
the Constitution and/or laws of the State of 
Arkansas,” and must be accompanied by a surety 
bond approved by the clerk of the circuit court 
and conditioned upon the payment of all costs 
of the appeal if the same is not sustained. A 
copy of the petition for appeal must be lodged 
with the president or secretary of the school 
board concerned. The filing of an appeal does not 
supersede the assignment action complained of, 
and the court may not supersede such action 
pending the appeal, except after a preliminary 
hearing and a prima facie showing that the board 
action was unlawful and resulted in “manifest 
detriment” to the child involved. 


[Required To Exhaust Remedy] 


In the light of the decision of the Court of 
Appeals in this case, it is clear that the plaintiffs 
were required to exhaust their administrative 
remedies before the School Board, and _ this 
they have done. Whether they were required to 
carry their contention into the State courts, as 
contemplated by the statute, presents another 
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question. The Court is persuaded that the plain- 
tiffs wee not so required. 


Ordinarily, a party who claims that his federal 
constitutional rights have been abridged by 
State administrative action, although required to 
exhaust his State administrative reinedies, is not 
required to exhaust judicial remedies in the State 
courts before resorting to the federal courts for 
the vindication of his rights. Lane v. Wilson, 307 
U.S. 268. 59 S.Ct. 872, 83 L.Ed. 1281. The 
difficulty with defendants’ position on this phase 
of the case is that the review available in the 
State courts appears to have all of the charac- 
teristics of a conventional judicial proceeding. 
The filing of the petition for appeal apparently 
amounts to the institution of a lawsuit, with the 
furnishing of a copy of the petition to the presi- 
dent or secretary of the board serving the func- 
tion of process. The trial is de novo and obvi- 
ously results in a judgment binding upon the 
parties, at least so far as the particular assign- 
ment in question is concerned. Cf. Lane v. Wil- 
son, supra, 307 U.S. at page 274, 59 S.Ct. at page 
875, and City Bank Farmers’ Trust Co. v. Schna- 
der, 291 U.S. 24, 30, 54 S.Ct. 259, 78 L.Ed. 628. 
See also Davis, Administrative Law Treatise, 
§ 23.16. Moreover, in view of the “separation of 
powers” provisions contained in the Arkansas 
Constitution of 1874, Article 4, Sections 1 and 
2, it would not appear that the Arkansas Legis- 
lature could validly confer administrative pow- 
ers on the circuit courts. 


The court procedure provided by Act 461 is 
essentially similar to that set up by the North 
Carolina pupil assignment law. In Carson v. 
Warlick, 4 Cir., 238 F.2d 724, 729, the Court said 
in connection with the North Carolina pro- 
cedures: 


“It is clear, however, that the appeals to 
the courts which the statute provides are 
judicial, not administrative remedies and 
that, after administrative remedies before 
the school boards have been exhausted, 
judicial remedies for denial of constitutional 
rights may be pursued at once in the fed- 
eral courts without pursuing state court 
re:nedies. Lane v. Wilson, 307 U.S. 268, 
274, 59 S.Ct. 872, 83 L.Ed. 1281 * * °” 


See also Holt v. Raleigh City Board of Educa- 
tion, D.C.N.C., 164 F.Supp. 853, affirmed, 4 Cir., 
265 F.2d 95. 


II. Equitable Abstention 


A plea for the application of the doctrine of 
equitable abstention in a pupil assignment case 
was addressed to and rejected by the District 
Court in Holt v. Raleigh City Board of Educa- 
tion, supra, 164 F.Supp. at page 869. 

The Court is convinced that the doctrine of 
equitable abstention should not be applied here. 
This is not to say that the Court feels that an 
authoritative interpretation of Act 461 by the 
courts of Arkansas would not be of value to the 
school boards throughout the State in the over- 
all application of the Act, or that such an in- 
terpretation might not, in certain contexts, be 
helpful to the federal courts in determining 
whether the Act has been fairly and consti- 
tutionally applied to individual students. Nor 
does the Court mean to be understood as giving 
unreserved approval to any policy of litigants in 
cases of this kind to avoid adjudication of their 
claims in the State courts, particularly when 
such policy might seem to involve refusals to 
invoke the protective provisions of State con- 
stitutions or attemped waivers of underlying 
questions of State law. Cf. N.A.A.C.P. v. Ben- 
nett, supra, 178 F. Supp. at page 194. 

But the questions now presented in this 
forum are essentially federal constitutional ques- 
tions which would probably not be eliminated 
by State court construction of the statute, and 
the Court does not feel that such construction 
would pose those questions in a substantially 
different frame. See Harrison v. N.A.A.C.P., 
supra, 360 U.S. at page 177, 79 S.Ct. at page 
1030. In view of the federal questions presented, 
the history of the case, and the time elements 
involved, it is felt that the contentions of the 
plaintiffs should be passed upon at this time 
and by this Court. 


Iif. The Merits 


Preliminary to a discussion of the merits, 
some observations as to the applicable general 
principles of law seem to be in order. 

There can now be no question that under the 
Brown decisions compulsory segregation of the 
races in the public schools is unconstitutional. 
The defendants so concede. It is also conceded 
by the defendants that implementation of the 
principles laid down in Brown cannot be made 
to yield to public disagreement with the idea 
of desegregation or be defeated by resort to 
unlawful violence. Cooper v. Aaron, 358 U.S. 
1, 78 S.Ct. 1401, 3 L.Ed.2d 5. 
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But, Brown, while outlawing compulsory pub- 
lic school segregation, does not require affirma- 
tive race mixing in the schools. In that connec- 
tion, the following language of the Court in 
Briggs v. Elliott, D.C.S.C., 132 F.Supp. 776, 777, 
is by now classic: 


“e © © [The Supreme Court] has not de- 
cided that the federal courts are to take 
over or regulate the public schools of the 
states. It has not decided that the states 
must mix persons of different races in the 
schools or must require them to attend 
schools or must deprive them of the right 
of choosing the schools they attend. What 
it has decided, and all that it has decided, 
is that a state may not deny to any person 
on account of race the right to attend any 
school that it maintains. This, under the de- 
cision of the Supreme Court, the state may 
not do directly or indirectly; but if the 
schools which it maintains are open to chil- 
dren of all races, no violation of the Con- 
stitution is involved even though the chil- 
dren of different races voluntarily attend 
different schools, as they attend different 
churches. Nothing in the Constitution or 
in the decision of the Supreme Court takes 
away froin the people freedom to choose 
the schools they attend. The Consitution, 
in other words, does not require integra- 
tion. It merely forbids discrimination. It 
does not forbid such segregation as occurs 
as the result of voluntary action. It merely 
forbids the use of governmental power to 
enforce segregation. The Fourteenth 
Amendment is a limitation upon the exer- 
cise of power by the state or state agencies, 
not a limitation upon the freedom of indi- 
viduals.” 


See also Kelley v. Board of Education of the 
City of Nashville, Tennessee, 6 Cir., 270 F.2d 
209; Avery v. Wichita Falls Independent School 
District, 5 Cir., 241 F.2d 230; School Board of 
the City of Charlottesville, Va. v. Allen, 4 Cir., 
240 F.2d 59; Dove v. Parham, supra, 176 F.Supp. 
at page 250; Aaron v. Cooper, D.C.Ark., 169 
F.Supp. 325; and Aaron v. Cooper, D.C.Ark., 143 
F.Supp. 855, affirmed, 8 Cir., 243 F.2d 361. 


[Not All at Once] 


While compulsory segregation must be elim- 
inated in the public school districts where it 
has prevailed heretofore, not all of it must be 


eliminated at once. Where local school au- 
thorities recognize their obligation to eliminate 
racial discrimination and make a prompt and 
reasonable start toward that objective, Brown 
permits a period of transition, the length of 
which may vary from district to district de- 
pending upon a number of factors. Brown v. 
Board of Education, supra, 349 U.S. at pages 
299-301, 75 S.Ct. at pages 755-757; Kelley v. 
Board of Education, supra; Aaron v. Cooper, 
supra, 243 F.2d 361. And during this transition 
period it is not unlawful for a school board to 
require Negro students desiring to transfer to 
formerly all-white schools, or white students de- 
siring to transfer to formerly all-Negro schools, 
to submit to reasonable tests and examinations 
to determine their fitness for such transfers, even 
though such tests and examinations are not re- 
quired of students of either race who evidence 
no desire to change schools. Beckett v. School 
Board of Norfolk, Virginia, D.C.E.D.Va.,—— 
F.Supp. ——, Thompson v. County School Board 
of Arlington County, Virginia, D.C.Va., 166 F. 
Supp. 529, 535, affirmed in part and vacated in 
part, Hamm v. County School Board of Arling- 
ton County, 4 Cir., 263 F.2d 226 and 264 F.2d 
945. 

It should be emphasized, however, that the 
very concept of a transition period implies a 
movement away from a school system charac- 
terized by compulsory segregation toward a sys- 
tem free therefrom. Once there is a demand on 
¢he part of interested students to attend non- 
segregated schools, the burden is upon the local 
school board to initiate some plan or policy 
which, within the tolerance of Brown, will lead 
eventually to a racially nondiscriminatory school 
system. 


[Responsibility of Board] 


The responsibility for devising acceptable 
plans is upon the local school boards rather than 
upon the federal courts, and the local boards, so 
long as they act in good faith, have considerable 
latitude in choosing the policies they desire to 
pursue. 

Once a discernible and acceptable transition 
plan has been worked out, it may develop that 
the particular individuals who originally applied 
for admission to formerly segregated schools may 
not achieve their ends. And, when individual 
assignments are considered under such a plan, 
it seems to the Court that the race of a student 
who may desire to be assigned to a particular 
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school may be considered to a limited extent as 
one of a number of factors going into the total 
equation. Otherwise stated, the Court is of the 
view that within limits a school board has the 
right, during the transition period, to recognize 
the fact that the assignment of a child of one 
race to a school attended exclusively or predomi- 
nantly by members of another race may present 
serious problems for the child, and that, all 
factors considered, such an assignment may not 
be in the child’s best interests, no matter how 
much it may be supposed that such an assign- 
ment might advance the total interests or aspira- 
tions of the race to which the child belongs. 

But, until at least a transition plan is formu- 
lated and expressed, no real start has been made 
toward the elimination of compulsory segrega- 
tion, and no transition period exists within which 
the delays and limited racial considerations coun- 
tenanced by Brown can have play. 


[Cannot Perpetuate Segregation] 


While the Court of Appeals has held in this 
case that Act 461 of 1959 is constitutional on its 
face, that Court has made it clear that the statute 
cannot be used validly to perpetuate segregation 
or to circumvent the Brown decisions. In this 
connection the Court said (at pages 136-137 of 
971 F.2d): 


“Thus, so far as the face of the statute is 
concerned, there is no basis to say, in legal 


the objective, the obligation and the re- 
sponsibility dictated by the Brown cases. 
Insofar as the question of desegregation is 
concerned, a placement or assignment stat- 
ute, such as the Arkansas Acct, is entitled to 
have play, on the basis of state sovereignty, 
as a means or an aid for effecting a sound 
and orderly distribution of pupils, in relation 
to all the problems of a public school system, 
except those of purely racial consideration. 
Differences in the practical problems of elim- 
inating racial segregation under the varying 
situations of states or local districts must 
look for their margins of latitude in effect- 
ing that result to the principles laid down 
in Brown v. Board of Education, 349 U.S. 
294, 299-300, 75 S.Ct. 753, 756, 99 L.Ed. 
1083. 

“In this field of constitutional para- 
mountcy, a placement or assignment statute 
is entitled to be accorded recognition only as 
an implement or adjunctive element on the 
part of a state for effecting an orderly solu- 
tion to its desegregation difficulties, in prop- 
er relationship to its other school-system 
problems, but with a subservience to the 
supreme-law declaration of the Brown cases 
as to all imposed segregation and the obii- 
gation owed to get rid thereof within the 
tolerance entitled to be allowed play under 
these decisions. for accomplishing that re- 
sult.” 
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construction, that the Act is designed, or 
that it can only operate, to maintain segre- 
gation and to prevent integration in a school 
system. On the other hand, as emphasized 
in the Shuttlesworth case [Shuttlesworth v. 
Birmingham Board of Education, D.C.] 162 
F.Supp. [372] at page 384, the statute can- 
not, because of its facial constitutionality, 
be made to serve through artificial applica- 
tion, as an instrument for maintaining or 
effecting a system of racial segregation. It 
cannot be given an application designed to 
escape or by-pass the Brown cases. Recog- 
nition of and obedience to the holdings of 
the Brown cases must implicitly exist in its 
operation and application. 

“Accordingly, any scrutiny which the fed- 
eral courts may be called upon to make of 
what has been done under such a statute, 
where a charge of racial discrimination is 
involved, must necessarily be within the 
focus and tests of its lack of disharmony with 


Not enly will an administration of the Act so 
as to preserve segregation be condemned as un- 
constitutional, but in this Court’s estimation a 
school board may not administer the Act so that, 
as a matter of permanent policy, only Negro stu- 
dents of exceptional ability can gain admittance 
to formerly all-white schools. And, even during 
a transition period, the tests and examinations 
administered to students desiring to attend non- 
segregated schools must not be so difficult or 
unreasonable as in themselves to be discrimi- 
natory. See Beckett, supra. 


[Discriminatory Application Charged] 


It is contended by the plaintiffs that the appli- 
cation of Act 461 of 1959 by the defendants is 
discriminatory in that the criteria prescribed by 
the Act and the regulations are not impartially 
applied to all students, that the students in the 
District are initially assigned by race, that the 
standards in question are applied only to Negro 
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students seeking transfers to a nonsegregated 
school, that the onus of establishing their right 
to such transfers is placed upon such students, 
and that they are subjected to requirements and 
tests that are not applied to white students or 
to Negro students who are willing to continue 
in attendance at the Townsend Park School. It 
is contended further that the defendants have 
applied to the three particular students here in- 
volved criteria that are unlawful or irrelevant, 
that the relevant and lawful criteria in the Act 
and regulations have not been fairly applied to 
those students, and that the denials of their 
applications for transfers were based upon their 
race. 

It has been pointed out that the defendants 
have formulated no affirmative plan fer integra- 
tion of the schools in the District such as have 
been worked out at Little Rock, at Nashville, 
Tennessee, and elsewhere. It is the position of 
the Board that by implementing and putting into 
operation Act 461 the District has abolished un- 
lawful racial discrimination in the assignment of 
pupils as required by the Brown decisions. The 
Board insists that plaintiffs’ applications for 
transfers were fairly considered and measured 
by lawful and relevant criteria, and that the de- 
nials of plaintiffs’ applications were not unlaw- 
fully discriminatory. 

As stated, the Board on August 17, 1959, 
adopted assignment and transfer regulations. The 
regulations provide that initial assignments of 
students enrolling in the schools of the Dollar- 
way District for the first time shall be made by 
the Board after considering the recommenda- 
tions of the Superintendent of Schools. That 
provision of the regulations would seem to ap- 
ply to first-graders just enrolling in school and 
to students transferring their enrollment to the 
Dollarway District from some other district. 


[Assigned to Former Schools] 


Under the regulations all students enrolled in 
the schools of the District during the 1958-59 
school year were to be assigned initially for the 
1959-60 school year to the school that they at- 
tended during the former year. In view of the 
history of segregation in the District, this meant 
that all Negro students enrolled in the District 
in 1958-59 were assigned initially for the 1959-60 
school year to the Townsend Park School, and 
that white students similarly situated were initi- 
ally assigned to the Dollarway School for the 
1959-60 school year. These initial assignments 


were automatic, but provision was made for the 
hearing and determination by the Board of ob- 
jections to the original assignments or of re- 
quests for reassignment or transfer. 


With regard to assignments for school years 
subsequent to the 1959-60 term, the regulations 
provide that during the month of May of each 
year and prior to the close of school, the Super- 
intendent shall submit to the Board his “recom- 
mendations as to the assignments for the next 
school year of each child enrolled in the schools 
of the District.” Thereafter, but prior to the end 
of the school term, the Board is to “assign each 
child in the schools of the District to a school 
for the next school year.” Notice of such assign- 
ments is to be given by notation on the report 
cards given to the students at the close of the 
term. If for any reason a child does not receive 
a report card, written notice of the assignment is 
to be mailed to the child’s parents. It is noted 
that under this portion of the regulations the 
school authorities will commence the perform- 
ance of their assignment functions for the 1960- 
61 school year in May of the current year. 


The regulations also provide for the processing 
of objections to initial assignments and requests 
for reassignments or transfers. A method for the 
filing of such objections and requests is pro- 
vided and a time limit is prescribed within which 
such objections and requests must be filed. Upon 
the filing of an objection or a request for re- 
assignment the Board is required to hold a hear- 
ing which shall commence within 30 days of the 
filing, and the parents of the child involved are 
to be given at least seven days written notice 
of the date, time, and place of the hearing. Both 
child and parents must attend the hearing, and 
they may have such representation as they may 
desire. The hearing on each application is to be 
separate from the hearing on any other applica- 
tion. The Board is required to hear the witnesses 
and consider the documentary evidence pre- 
sented and is authorized to conduct such in- 
vestigations as it may deem proper; and the 
Board may require a child upon reasonable 
notice to submit to interviews by agents or rep- 
resentatives of the Board, professional or other- 
wise, and to take oral, written, and physical 
examinations. 


As soon as possible after the hearing, the 
Board is to take final action on each application 
considered, and is to make findings and conclu- 
sions which become part of the official records 
of the Board. The parents of the child are to be 
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notified by mail of the Board’s final action, and 
may except thereto on the ground that such ac- 
tion violates a federal constitutional right of the 
child or some right accorded by the Constitu- 
tion or laws of the State of Arkansas. Prompt 
action is to be taken on the exceptions, and, in 
any event, exceptions are to be determined 
within 15 days after they are filed. Until a re- 
assignment is made, the child in question must 
attend the school to which he was assigned origi- 
nally. The Board is given the right to make 
changes of assignments at any time, but any 
changes that are made are subject to objections 
and exceptions, as in the case of original assign- 
ments. 


[Standards Set Out] 


Article V of the regulations sets out assign- 
ment and transfer standards and incorporates the 
statutory criteria previously mentioned; but the 
Board is not necessarily limited to those criteria 
and is to consider “all relevant matters pertain- 
ing to the best interest of the children, the ef- 
ficient operation of the schools, and the efficient 
carrying out of the best possible educational 
program.” The regulations also contain certain 
miscellaneous provisions which the Court deems 
it unnecessary to abstract. 


Those portions of the regulations which re- 
quire the execution of certain prescribed forms, 
and which provide for the giving of notices, for 
the holding of hearings and subsequent Board 
action, and for the filing and determination of 
exceptions to Board action, appear to be fair, 
adequate, and reasonable. Further, in 1960-61 
and subsequent vears, assignment actions will 
be taken far enough in advance of the opening 
of each new school term to enable dissatisfied 
students and parents to pursue and exhaust their 
administrative remedies and perhaps to secure 
judicial review of final Board action, at least at 
the trial court level. prior to the commencement 
of the school terms for which the challenged as- 
signments are effective. 


[Some of Standards Valid] 


The decision of the Court of Appeals to the 
effect that Act 461 is constitutional on its face 
clearly implies that some of the standards con- 
tained in the statute are valid in the view of that 
Court. Thus, it is obvious that some of the statu- 
tory criteria carried forward into the Board’s 


regulations are valid. Others, while vague, would 
appear susceptible of a constitutional construc- 
tion and application. 


When the Board put the statute and its own 
regulations into actual operation, the result was 
that the schools were opened on a segregated 
basis, and the criteria in question were applied 
only to the three Negro plaintiffs who sought 
transfer from Townsend Park to Dollarway. If 
the Court were convinced that the future appli- 
cation of the statute and regulations would be 
permanently characterized by initial assignments 
made on the basis of race, and that the assign- 
ment standards would be applied only to stu- 
dents seeking to attend schools formerly at- 
tended exclusively by students of another race, 
it would have little hesitation in saying that such 
an application would be invalid. See Holt v. 
Raleigh City Board of Education, supra, 265 F. 
2d 95; and Hamm v. County School Board of 
Education, supra, 264 F.2d 945. 


However, future application of the pupil as- 
signment law will not necessarily be so char- 
acterized. Under the statute and regulations it 
is open to the Board to give to each student a 
free and reasonable opportunity to express his 
preference as to the school which he is to attend 
the following year, and it is open to the Board 
to consider the case of each student on an indi- 
vidual basis in the light of the valid criteria 
contained in the statute and regulations, and to 
make individual assignments based on valid and 
constitutional bases, free from any consideration 
of race. 


[More Liberal Policy] 


Further, some evidence in the record and 
some statements in the defendants’ brief indicate 
that in the future the Board may be prepared 
to adopt a more liberal assignment policy with 
respect to students in the lower grades, while 
making rather strict requirements with respect 
to changing the school assignments of higher 
grade students who have always attended one 
particular school and who have become estab- 
lished therein. The Board’s theory in this connec- 
tion, supported by the testimony of its experts, 


. is that a transition from a segregated to a 


nonsegregated school can be more easily effected 
at the lower grade levels, and that, entirely aside 
from racial considerations, “lateral transfers” of 
students at the higher grade levels should not be 
made in the absence of exceptional circum- 
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stances.* The validity of the Board’s theory has 
been challenged by the plaintiffs in this case, 
but the Court cannot say that it is not a tenable 
theory, or that it may not be adopted by the 
Board as a proper part of a policy which would 
satisfy the Brown requirements at least during a 
transition period.’ 

Since the decision of the Court of Appeals 
was rendered, the Board has undertaken to ap- 


ply the Act and regulations to the three individ- | 


ual plaintiffs here involved. In May it must 
begin the consideration of the assignments of all 
students for the 1960-61 school year, and there- 
after must process such objections to assign- 
ments and requests for transfers as may be made. 

The Board’s application of the statute up to 
this time has not been so extensive as to afford 
a basis for a forecast as to how the Act will be 
applied in the future, and the Court does not 
feel that the Board has yet expressed, if indeed 
it has formulated, any affirmative plan to end 
compulsory segregation within the Dollarway 
District. 


[Negative Approach] 


The Board’s approach to its problem seems to 
have been essentially negative. Although the 
Board has disclaimed any intention of discrimi- 
nating against Negroes in the application of the 
Act, and has professed to recognize its obliga- 


6. By a “lateral transfer” is meant the transfer of a 
student from one school to another at the same 
cage level. It does not include a promotional trans- 
er of students. Since the Dollarway District has 
only two schools, in each of which all twelve grades 
are taught, there are no promotional transfers within 
the District. 

7. Cf£. the Nashville “grade-by-grade” plan of integra- 
tion commencing with the first grade, which plan 
was approved in Kelley v. Board of Education supra; 
and contrast the “Blossom Plan” adopted at Little 
Rock and age by the Court of Appeals for this 
Circuit, under which plan integration starts at the 
high school level and works downward. It is noted 
in passing that at Little Rock some Negro students 
have been admitted to formerly all-white schools, 
and in connection with such admissions Act 461 

been employed. The validity of the actions of 
the Little Rock School Board in denying the re- 
quests of other Negro students for similar assign- 
ments is now the subject of litigation in this Court. 

8. When this case was before this Court originally, 
there had been no actual application of the Act 
by the Board, and the Board’s regulations had not 
been adopted. When the case was argued before 
the Court of Appeals, the regulations had been 
woe ee but had not been applied to any individual 
stu . That the Court of Appeals did not consider 
that the mere ateption of the regulations constituted 
a sufficient rece with Brown is indicated by 
the fact that it directed the entry of an injunction in 
terms that have been mentioned. 


tions under Brown, it has not announced any 
affirmative policy with regard to the conditions 
under which a Negro student will be admitted 
to Dollarway School. And while it has adopted a 
policy against lateral transfers at the higher 
grade levels, except in unusual circumstances, 
there has been no definite affirmative recogni- 
tion of the corollary of its policy, which corollary 
would require a liberal treatment of transfer re- 
quests at the lower grade levels. Nor has the 
Board given any indication of what it would 
consider to be “exceptional circumstances” which 
justify a departure from its general policy at the 
higher levels. 

Until the Board makes an affirmative declara- 
tion of its policies the Court does not feel that 
the Board has discharged its duty under Brown. 
Of course, the Court cannot appraise any plan 
until it has been formulated and expressed. 


[No Particular Policy] 


It should be repeated that the Board is not re- 
quired to adopt any particular policy. It has a 
number of choices. As indicated, it may apply 
the assignment criteria of the statute and regula- 
tions to all students at all grade levels without 
any regard to the race of the respective students. 
Should such a policy be adopted and pursued 
in good faith, compulsory segregation would be 
at an end, and there would be no transition 
period. On the other hand, the Board may deem 
it better to apply the Act so as to eliminate 
racial discrimination more slowly and over a 
transition period under a plan which might or 
might not provide for automatic integration at 
various grade levels. 

But, if the Court is to determine whether the 
Board’s use of the statute is, in general, a suf- 
ficient compliance with the Brown requirements, 
and whether the statute has been constitutionally 
applied to individual students, it must know 
what the Board’s assignment policies are. Fur- 
ther, it seems to the Court that the affected stu- 
dents have a right to know in advance the ground 
rules under which the Board will operate in 
making assignments, and to know which students 
will have a reasonable expectation of being as- 
signed to a nonsegregated school during the 
transition period, if there is to be such a period. 

In the circumstances here present the Court is 
not willing to say at this time that the Board’s 
future application of the statute will be uncon- 
stitutional. However, the Board will be required 
to submit to the Court within 30 days an affirma- 
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tive statement of the policies that it intends to 
pursue in the application of the Act so as to end 
compulsory segregation in the public schools. 
When this is done, the Court should be able to 
say whether the Board’s contemplated use of the 
statute will constitute an acceptable plan. If the 
statement of the Board sets forth a plan reason- 
ably designed to put an end to enforced segre- 
gation, and if it appears to have been adopted 
in good faith, with the sincere purpose of 
achieving the results required by Brown, it will 
be sympathetically received. 


{Specific Application] 


Turning now to the more specific question of 
the application of the statute to the three ‘Negro 
plaintiffs in this case, it should first be said that 
the Court does not feel that in the rather peculiar 
circumstances existing in the Dollarway District 
last September the initial assignments of the 
plaintiffs to the Townsend Park School were un- 
lawful, although as indicated, initial assignments 
based on race are, in general, objectionable. The 
status of this case at that time created a condi- 
tion of uncertainty as to how the schools were 
to be operated and the students assigned. The 
opening of school was imminent. The students 
had to be assigned initially on some basis. The 
Board may well have felt that the quickest and 
most efficient method of making the initial as- 
signments would be to send the children to the 
schools they had attended the preceding year, 
and to leave complaints about such assignments 
to be processed in accordance with the proce- 
dures prescribed by the statute and regulations. 
The students and their parents were notified 
promptly of the initial assignments; they prompt- 
ly objected; and their objections were heard and 
determined expeditiously. 

It has been pointed out that in the preliminary 
stages of desegregation discrimination is not to 
be found in the fact that Negro students desiring 
to enter formerly segregated schools are re- 
quired to take tests and submit to examinations 
not required of other students. These plaintiffs 
were the only ones in the District who desired to 
enter an all-white school. Had any white students 
applied for transfer to Townsend Park, there is 
no reason to believe that they would not have 
been subjected to the same tests and examina- 
tions. The tests, interviews, and examinations 
were not grueling or severe, and none of the 
plaintiffs manifested any objection to them at 
the trial. 


Comes now the ultimate question of whether 
the Board acted in an unconstitutional manner in 
denying the plaintiffs’ applications for reassign- 
ment after the plaintiffs had taken the tests, sub- 


mitted to the interviews, and appeared at the 
hearing. 


[Conventional Judicial Function] 


In answering that question the Court is per- 
forming the conventional judicial function of 
reviewing the findings of an administrative 
agency, and the scope of its review is limited. 
It is not the function of this Court to make edu- 
cational policy, or to resolve Conflicts in educa- 
tional theory. Neither is it the function of the 
Court to assign school children to particular 
schools, or to substitute its judgment for that of 
the school board as to which school a particular 
child should attend. Mere administrative errors 
cannot be corrected here. All this Court can and 
should do is determine whether the federally 
protected rights of any of these three individual 
students were violated by the Board in refusing 
the respective requests for transfer to the Dollar- 
way School. If the Board did not employ uncon- 
stitutional standards in passing upon the requests 
of these students, if it acted in good faith and 
upon a substantial evidentiary basis, and if its 
actions were not arbitrary or capricious, then 
plaintiffs are entitled to no relief in this action, 
even though the Court might have come to some 
other conclusion as to the proper disposition of 
their applications. Thompson v. County School 
Board of Arlington County, Virginia, D.C.Va., 
159 F.Supp. 567 and 166 F.Supp. 529. See also 
Carson v. Board of Education, 4 Cir., 227 F.2d 
789; cf. Brooks v. School District of the City of 
Moberly, Missouri, 8 Cir., 267 F.2d 733. 


[Testimony Heard] 


The parties have brought into the record in 
this case everything that was considered by the 
Board in passing upon the applications in ques- 
tion. In addition, the Court heard the oral testi- 
mony of the plaintiffs and certain of their par- 
ents, the testimony of the president of the Board 
and certain other school officials, and the testi- 
mony of experts called by both sides. 

From a consideration of the record before the 


’ Board and of the testimony in this case it is clear 


that in refusing the requests for transfers the 
Board took into consideration criteria which are 
unquestionably valid in and of themselves, and 
had those been the only standards employed, this 
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Court would probably not feel justified in hold- 
ing that any racial discrimination had been prac- 
ticed against any of the plaintiffs. It is equally 
clear, however, that the Board considered the 
race of each of the applicants and gave that 
factor some weight in reaching its conclusions. 
The Court is not able to say from the record how 
much weight was given to the race of the re- 
spective applicants, and what the Board’s con- 
clusion in any instance would have been had 
race been left entirely out of consideration. 

The Court is convinced that in performing 
its functions the Board acted with subjective 
good faith and conscientiously tried to avoid 
what the Board considered to be unlawful dis- 
crimination. Had the Board’s determinations 
been made in the light of an adequately articu- 
lated plan or policy, acceptable under Brown, 
the Court might well conclude that the racial 
considerations did not exceed permissible limits 
during the transition period. 


[No Right To Consider Race] 
§ 


As pointed out, however, at the time the Board 
made its determination it had not given expres- 
sion to any affirmative plan and had not estab- 
lished any transition period. Such being the 
case, the Court is forced to the conclusion that 
the Board had no right to consider the race of 
these students in passing upon their applications, 
and that its action in so doing cannot be su- 
stained. 

On the other hand, the Court does not feel 
that any good purpose would be served by re- 
manding the case to the Board for further con- 
sideration of the individual assignments without 
regard to race,® nor is the Court of the opinion 
that the Board should be ordered to admit the 
students to the Dollarwayv School for the re- 
mainder of this term. Apart from the time ele- 
ment, the Court feels that the Board should be 
given a reasonable opportunity to work out an 
acceptable plan for the elimination of racial dis- 
crimination without being compelled to accept 


9. In some situations such a course would appear to 
be normal and proper. But in this case the school 
year is far advanced and would be still farther ad- 
vanced before any reconsideration could be had 
and reviewed by this Court in the event that the 

adhered to its original determinations. 
Whether or not these students should have been 
transferred to the Dollarway School in September, 
it certainly would appear unwise to move them this 
late in the year. Until the Board works out its plan 
and submits it to the Court, administrative consid- 
eration of these assignments would seem to serve 
no useful purpose. 


in advance Negro students at the highe: grade 
levels in contravention of the Board’s announced 
general policy against lateral transfers at those 
levels. As was said by the Court of Appeals in 
a slightly different context in its opinion in this 
case (at page 138 of 271 F.2d): 


“@ © © we do not think that it is judicially 


wise or necessary to impatiently declare that 
desegregation should ° ° ° be sought to be 
achieved, without regard to the overall pat- 
tern which the District is entitled to create 
through a constitutional application of the 
Placement Act * * °.” 


In reaching its conclusion this Court does not 
overlook the fact that its decision means that 
the oldest of the three plaintiffs, a senior, must 
complete her high school education at Townsend 
Park. However, she has spent her entire school 
life in that school and its predecessor, and the 
evidence shows that she will not suffer education- 
wise by finishing out her final vear in that insti- 
tution. Her personal interest in and desire to 
attend an integrated school does not outweigh 
the larger interests which the Court is required 
to consider. Future assignment of the two 
younger plaintiffs, both of whom are in the 
ninth grade, will be subject, to further considera- 
tion by the Board in the light of whatever ac- 
ceptable plan it may be able to evolve. 


[Marred by Disturbance] 


There is one other matter to which reference 
should be made. The evidence reflected that the 
hearing before the Board was marred by a dis- 
turbance created outside the school by a crowd 
of white people whose presence there may well 
have been in part coincidental as a football game 
was being played nearby on the same night the 
hearing was held. This disturbance was marked 
by abusive language hurled at the Negroes pres- 
ent at the hearing, by the throwing of bottles in 
the halls of the Dollarway School, by the break- 
ing of windows, and by some physical violence, 
fortunately not serious, directed at the persons 
of some of the Negroes as they left the school. 

While it should be said that there is nothing 
to indicate that the Board had anything to do 
with this disturbance, or sympathized with it, or 
was influenced by it, and while the president of 
the Board talked to the people and urged them 
to disperse, this Court wishes to emphasize that 
such disturbances are not to be condoned, and 
that the Board’s efforts to eliminate racial  dis- 
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crimination in the public schools must not be 
permitted to yield to lawlessness, whether inside 
or outside the schools, and whether organized 
or spontaneous. The Court feels that the Board 
fully recognizes this principle, and it is the hope 
of the Court that the general public will also 
recognize it. 

In accordance with the mandate of the Court 
of Appeals an injunction will be issued command- 
ing the Board to eliminate the compulsory racial 


segregation which has heretofore prevailed in the 
Dollarway District. The order will also provide 
for the submission of an affirmative plan by the 
Board, and jurisdiction of the cause will be re- 
tained for the purpose of passing upon such plan 
as may be submitted and for the entry of such 
other and further orders as may be necessary in 
connection with such plan. However, in order 
to keep the record as clear as possible, the sup- 
plemental cumplaint herein will be dismissed. 
Each side should bear its own costs. 


School Board's Report 


Pursuant to the Order of this Court entered 
herein on February 19, 1960, the defendants 
submit this statement of policies that they in- 
tend to pursue in the application of the Arkansas 
Pupil Assignment Law. This statement is in- 
tended to be construed consistent with the As- 
signment Law and the Board’s regulations there- 
under. It is not, and cannot be, submitted as an 
absolutely inflexible course to be followed with- 
out deviation for all time in the future. Were it 
otherwise, the Board would be derelict in dis- 
charging its duty to maintain the best possible 
educational program and to adapt to new ideas 
and processes designed to improve education. 
As is true of educational concepts generally, ex- 
perience and changing circumstances may well 
require modifications. However, this statement 
represents the Board’s considered and best ef- 
fort at this time and will be followed without 
substantial deviation for the foreseeable future. 
And, any deviation will be made in full recog- 
nition of and in accordance with the constitu- 
tional rights of all students and the Board’s 
obligations under the law and the orders of this 
Court. 

Reference is made to the regulations of the 
Board for the assignment procedures, mechanics 
and general considerations. These regulations 
and the Assignment Law will be applied in a 
constitutionally non-discriminatory manner. This 
Court, as well as the Court of Appeals, has held 
the Assignment Law to be a valid enactment and, 
therefore, the Board accepts it as binding. The 
Board has and will operate under the Assign- 
ment Law and its regulations in good faith and 
to the best of its ability in accordance with the 
orders of this Court, and Appellate Federal 
Courts: pertaining to the constitutional rights of 


the students of the system. As we understand 
this Court’s opinion, the Board can constitu- 
tionally consider race as a factor in making as- 
signments if the School District is in a transition 
period. By transition period, we understand this 
Court and the Supreme Court of the United 
States to mean the period of adjustment to an 
operation free of unconstitutional discrimination 
on the basis of race, and not, as some appar- 
ently believe, the period required to mix the 
races. Mixing may or may not result from the 
constitutional application of the Assignment Law, 
the regulations and the policy set forth herein. 
Were the Board to now state otherwise, and act 
in accordance therewith, it would by reason 
thereof be departing from constitutional criteria 
by prejudging in advance and would be uncon- 
stitutionally discriminating. 

Since individual students of both white and 
negro races are being assigned, which fact can- 
not be ignored, and since this and most other 
School Districts in the South are in such a period 
of adjustment, we realistically must and do af- 
firmatively request the Court to find that the 
School District will be in a transition period for 
some time in the future and can consider race 
as an existing fact and a factor brought into play 
by the application of governing criteria. The 
following are the “ground rules” which neces- 
sarily result from the assignment procedures fol- 
lowed by the Board. 


I. 


Based upon the experience of members of the 
Board, the Superintendent and other educators 
in the school system of the District, and based 
upon the opimions and advice of professional 
educators outside the school system, the Board 
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has determined and adopted as its policy that 
it is undesirable and unsound educationally to 
transfer a child from the school which he is 
presently in attendance to a different school. The 
required transition is difficult and detrimental 
even under the most favorable circumstances. 
There is involved the making of new friends, es- 
tablishing a relationship with new teachers, 
adapting to a new curriculum pace, in many 
cases adapting to new courses of study, adjust- 
ing to a new physical environment, being sub- 
jected to new and additional tensions and pres- 
sures, and other relevant considerations. These 
elements place an added burden upon a child 
who is transferred to a new school quite apart 
from the peculiar problems inherent in the trans- 
fer of a negro child from the Townsend Park 
School to the Dollarway School, or a white child 
from the Dollarway School to the Townsend 
Park School. In view of these educational con- 
siderations, which are inherent in the valid cri- 
teria set forth in the Assignment Law and the 
Board’s regulations, it necessarily follows that 
the Board should give favorable consideration to 
applications for the lateral transfer of students 
(that is, the transfer of a student from one school 
in the District to another school in the District) 
only in exceptional cases. As is true of many 
standards, an “exceptional case” is difficult of 
exact definition. In general, an exceptional case 
will exist when (1) a pupil (and his parents ) 
desires and realistically needs courses or facili- 
ties available at the school to which transfer is 
requested and not available at the school from 
which transfer is requested or (2) continued 
attendance at the school from which transfer 
is requested involves actual and substantial 
physical or economic risk, danger or hardship 
to the pupil. When an exceptional case is found 
by the Board to exist, a lateral transfer may be 
granted if, in the opinion of the Board, the pupil 
can make the necessary adjustment and perform 
and achieve satisfactorily in the school to which 
transfer is requested. A pupil will not be re- 
garded as able to perform and achieve satisfac- 
torily if the Board finds on the basis of reason- 
able tests, examinations, observations and other 
relevant data that (1) the pupil cannot do rea- 
sonably satisfactory work in the school to which 
transfer is requested or (2) that the curriculum 
pace or general academic standards of the school 
to which transfer is requested will have to be re- 
duced or lowered in order for the transferring 
pupil to do reasonably satisfactory work or (3) 


the curriculum pace and other competitive fac- 
tors would probably discourage the transferring 
pupil from completing his public school educa- 
tion or prompt him to request a re-transfer. A 
transfer may also be denied if it is found by the 
Board that, if the request for a transfer were 
granted, the transferring pupil probably would. 
by his own voluntary conduct, create a disturb- 
ing influence that would be detrimental to the 
overall welfare of the school to which trans- 
ferred and other pupils therein. 


[Tests Administered] 


In order to obtain the necessary information. 
some tests and examinations not generally ad- 
ministered to all pupils, but not unduly burden- 
some, will be undertaken in the event of appli- 
cations for a lateral transfer. 

We emphasize that the board is making a good 
faith effort to be as definite as possible in laying 
down the “ground rules” and is not creating 
hurdles and obstacles, as has been repeatedly 
suggested by the plaintiffs in this litigation. We 
repeat that these considerations necessarily fol- 
low from a conscientious effort to operate in 
accordance with sound educational considera- 
tions and required assignment criteria. And, stu- 
dent assignment is inherently an individual mat- 
ter and while the Board can set forth general 
considerations, the ultimate decision in the case 
of any student must be governed by all the facts 
and circumstances resulting from the application 
of assignment criteria including the above set 
forth elements, to the facts and circumstances de- 
veloped in reference to the assignment of the 
particular child. 

Unless facts indicating an exceptional case 
are brought to the attention of the Board (this 
may be done by any student or parent, the 
personnel of the District, any other interested 
person, or by independent investigation by the 
Board), the initial assignment of all pupils in 
the system will probably be to the school they 
attended the prior year. This will be done at 
the end of the school year and, as provided in 
the regulations and noted by the Court in its 
opinion, objecting pupils will have ample oppor- 
tunity and time to exhaust administrative 
remedies for reassignment prior to the opening 
of school for the next school vear. 


II 


Pupils transferring into this District from 
another district must follow the assignment pro- 


‘ 
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cedures set forth in the Board’s regulations and 
the Board will assign pupils initially, and will 
review applications for reassignment, in accord- 
ance with its regulations. However, due to the 
obvious practical problems involved in an ex- 
tensive review of initial assignments, the Board, 
in the absence of compelling reasons to the 
contrary, will proceed to initially assign such 
pupils as follows: 

1. If a pupil transferring into the District has 
heretofore attended the schools of the District, 
he will probably be initially assigned to the 
school which he last attended in the District. 

2. If a pupil transferring into the District from 
another district has not previously attended the 
schools of the District, the Superintendent will 
recommend initial assignment on the basis of 
the assignment criteria set forth in the Board’s 
regulations as applied to such facts as may be 
readily available to the Superintendent. And, 
consistent with available school facilities, cur- 
rent teacher load, curriculum, and related mat- 
ters, consideration will be given to the prefer- 
ence of the pupil and his parents as to the school 
to which he will be initially assigned, and an 
opportunity will be afforded each such trans- 
ferring pupil to indicate his preference and that 
of his parents. 


Ill 


Pupits ENTERING SCHOOL 
For THe First Time At 
Tue First Grape LEVEL. 


For obvious reasons, the educational consider- 
ations which make lateral transfers undesirable 
and unsound do not exist, for the most part, in 
the case of first graders. They have not estab- 
lished relationships with teachers, formed exten- 
sive friendships, become adjusted to a particular 
environment, established a curriculum pace, 
adopted a particular course of study, etc. Also, 
first graders do not have prejudices and fixed 
ideas concerning traditions to the extent that 
older students have. Therefore, the Board is not 
concerned with “exceptional cases” in the sense 
involved in lateral transfers, and there must 
necessarily be a more extensive review of all 
facts relevant to the assignment criteria in mak- 
ing the initial assignment of first graders. The 
Board will make this more extensive review. In- 
herent in its determinations will be a considera- 
tion and, consistent with available school 
facilities, current teacher load, curriculum, 


emotional stability, readiness ability, adjustment 
potential, and related matters, a recognition in- 
sofar as possible of the preference of the pupil 
and his parents as to the school to which the 
pupil will be initially assigned. In this regard, an 
opportunity will be given for the indication of 
this preference. With all other things being 
substantially equal, the Board feels that a stu- 
dent will progress better educationally if his 
preference as to schools, and that of his parents 
(of particular importance in the case of a first 
grader because of the tender age of the child) 
is honored. 

The Board will follow the time schedule set 
forth in its regulations and will give as wide a 
public dissemination as possible to the end of 
giving all parents of first grade students an 
ample opportunity to get relevant facts to the 
Board so that an intelligent, conscientious and 
non-discriminatory initial assignment can be 
made. Furthermore, the Board, as set forth in 
its regulations, will act expeditiously to the end 
that any objecting pupils and parents can apply 
for reassignment and have the matter concluded 
before the Board prior to the opening of school. 


CONCLUSION 


The length of the transition period cannot be 
determined at this time but will continue for 
that period necessary to complete the constitu- 
tional adjustment required. As time goes by, 
race will probably eliminate itself as one of the 
factors brought into play by the non-discrimina- 
tory application of prescribed assignment 
criteria to all pupils. 

The Board respectfully submits this affirmative 
statement of policy with the assurance to the 
Court that it has made a conscientious effort to 
be as definite as possible, under the circum- 
stances. It intends to proceed in utmost good 
faith to comply with all orders of this Court 
and trusts that this statement will be accepted 
by the Court as meeting the requirements of the 
Court’s order. If anything additional is desired, 
the defendants stand ready to furnish it upon 
the request of the Court. However, the defend- 
ants point out that they must have an ample 
opportunity to establish a pattern of operation 


- that will meet all constitutional requirements 


and are entitled to the judicial patience, referred 
to by the Board of Appeals and evidenced by 
this Court’s opinion. 


WHEREFORE, having reported as ordered 
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by this Court, the defendants pray that the 
Court approve the policy statement herein set 
forth and finally dismiss the plaintiffs’ complaint 
and supplemental complaint. 


Opinion of April 30, 1960. 


HENLEY, Chief Judge. 


On February 19, 1960, this Court filed a 
memorandum and entered a decree which, 
among other things, directed the defendants 
herein to file an affirmative statement of the 
policies which they propose to pursue in apply- 
ing the Arkansas Pupil Assignment Law, Act 461 
of 1959, and their own regulations implementing 
that statute to the students of the Dollarway 
School District No. 2 of Jefferson County, 
Arkansas, so as to eliminate compulsory racial 
segregation in the schools of said district, as 
required by the Brown decisions and by the 
decisions of this Court and of the Court of 
Appeals in this case." 

Both sides were dissatisfied with certain 
aspects of the Court's February 19 decision, and 
an appeal and a cross appeal pending in the 
Court of Appeals are set for argument on May 
13. The defendants, however, did not ask for any 
stay of that portion of the decision which dir- 
ected the filing of an affirmative statement of 
policies, and such a statement entitled “Report 
of Defendants” was filed on March 21, 1960. 

On April 6, 1960, plaintiffs filed objections to 
the report, and the report and objections thereto 


were submitted upon oral argument on April 13, 
1960. 


[Statement Required} 


As noted, the decision of February 19 re- 
quired the defendants, hereinafter called the 
Board, to submit an affirmative statement of its 
assignment policies. The Court pointed out, 


a} This case is now in its third phase in this Court. 
The first opinion herein was filed on July $1, 1959, 
- is reported as Dove v. Parham, D.C.Ark., 176 

p. 242. That decision in part was reversed by 

of Appeals, Parham v. Dove, 8 Cir., o71 

ea 182. Fottowing the reversal a supplemental 

rage aged was filed, and the case again was tried 

Court x, oer be 16, 1959. The opinion 

t February 19, 1960, reported as Dove v. Parham, 

D.C.Ark., 181 F.Supp. 504, contains a recitation 

of the facts and history of the case to that date. 

The Brown decisions referred to in the text are, 

course, Brown v. Board of Education, 347 U.S. 

483, 74 S.Ct. 686, 98 L.Ed. 878, and 349 U.S. 294, 
75 S.Ct. 758, 99 L.Ed. 1088. 


however, that the Board was not bound to fol- 
low any particular policy, saying (181 F.Supp. 
at pages 504, 518): 


“e ® ® the Board is not required to adopt 
any particular policy. It has a number of 
choices. As indicated, it may apply the as- 
signment criteria of the statute and regula- 
tions to all students at all grade levels with- 
out any regard to the race of the respective 
students. Should such a policy be adopted 
and pursued in good faith, compulsory 
segregation would be at an end, and there 
would be no transition period. On the other 
hand, the Board may deem it better to 
apply the Act so as to eliminate racial dis- 
crimination more slowly and over a transi- 
tion period under a plan which might or 
might not provide for automatic integration 
at various grade levels.” 


In the February 19 opinion the view was ex- 
pressed that once a discernible and acceptable 
transition period had been established it might 
develop that the particular individuals who had 
originally applied for admission to formerly 
segregated schools might not achieve their ends; 
and, further, that during a transition period a 
school board in making assignments might con- 
stitutionally consider race to a limited extent as 
one of a number of factors going into the total 
equation, but that until a transition period has 
been established the race of the respective stu- 
dents cannot validly be considered in determin- 
ing the schools to which they are to be assigned. 
It was also held that during a transition period 
students of one race desiring transfers to schools 
formerly attended exclusively by students of 
another race may be required to submit to tests 
and examinations not required of students not 
seeking such transfers, provided that such tests 
and examinations are not unreasonable or so 
arduous as to be discriminatory in themselves. 
Dove v. Parham, supra, 181 F.Supp. 504. For 
present purposes it must be assumed that the 
views just mentioned will meet with the approval 
of the Court of Appeals. 


[Obligation Recognized | 


In its report the Board recognizes, as it has in 
the past, its obligation to establish and maintain 
a racially non-discriminatory school system. It 
points out that any plan that may be worked 
out must be a flexible one, and that ultimately 
the assignment of any particular student must 
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be determined by reference to the facts and 
circumstances of the particular case. The Board 
states that it proposes to operate under the Pupil 
Assignment Law and under its own regulations, 
and that during the transition period race will be 
given consideration “as an existing fact and fac- 
tor brought into play by the application of gov- 
erning criteria.” 

The Board’s general plan of operations, in- 
corporated in the report, may be summarized 
as follows: 

1. With regard to students presently enrolled 
in the Dollarway District. the Board is opposed 
to “lateral transfers” of such students in ordi- 
nary cases; but such transfers may be granted 
in “exceptional cases” under certain conditions.” 
An “exceptional case” is said to exist where a 
student “desires and realistically needs” courses 
or facilities available, at the school to which 
transfer is sought which are not available at the 
school from which transfer is sought, or where 
continued attendance at the school from which 
transfer is sought would entail “actual and sub- 
stantial physical or economic risk, danger, or 
hardship to the pupil.” 

If a student establishes that his case is excep- 
tional, a lateral transfer may be granted if the 
applicant, in the Board’s opinion, can make 
necessary adjustments and perform and achieve 
satisfactorily in the school to which transfer is 
sought. A student will not be considered as able 
to perform and achieve satisfactorily in such 
school if the Board finds, on the basis of reason- 
able tests, examinations, observations, and other 
relevant data, that the student cannot do satis- 
factory work, or that the curriculum pace or 
general academic standards of the school to 
which transfer is sought will have to be reduced 
or lowered in order for the transfering student to 
do reasonably satisfactory work, or that the 
curriculum pace or other competitive factors 
would probably ‘discourage the transferring stu- 
dent from completing his public school educa- 
tion or would prompt him to request a re-trans- 
fer. 

Even in an exceptional case the request of a 
qualified student may be denied if the Board 
finds that, if the transfer is granted, such student 


2. As stated in the Court’s opinion of February 19, a 
“lateral transfer” of a student is a transfer from one 
school to another at the same grade level, as con- 
trasted to a “promotional traneler.” The Dollarway 
District maintains only two schools, in both of 
which all twelve grades are taught; hence, thee 
are no promotional transfers within the district. 


will probably “by his own voluntary conduct 
create a disturbing influence that would be 
detrimental to the overall welfare of the school 
to which transferred and other pupils therein.” 

Applicants for lateral transfers will be re- 
quired to submit to tests and examinations not 
required of all students, but such tests are not 
to be unduly burdensome. 

2. Students already enrolled in the district 
probably will be assigned for each succeeding 
school year to the respective schools attended 
by them during the preceding year unless facts 
indicating an “exceptional case” are brought to 
the Board’s attention by students, parents, school 
personnel, or other interested persons, or by the 
Board’s own investigations. 

3. As to first grade students who have never 
been in school, the Board recognizes that the 
considerations which make lateral transfers of 
previously enrolled students undesirable do not 
apply, and that in assigning new first graders 
the Board is not concerned with “exceptional 
cases” as that term is used in connection with 
lateral transfers. The Board states that in the 
case of first graders there must be a more ex- 
tensive review of all facts relevant to the assign- 
ment criteria than in the case of students for- 
merly enrolled. The Board undertakes to engage 
in this more extensive review, and asserts that, 
where possible, pupil and parent preference will 
be recognized.’ 

The report concludes as follows: 


“The length of the transition period can- 
not be determined at this time but will 
continue for that period necessary to com- 
plete the constitutional adjustment required. 
As time goes by, race will probably elimi- 
nate itself as one of the factors brought into 
play by the non-discriminatory application 
of prescribed assignment criteria to all 
pupils. 

“The Board respectively submits this 
affirmative statement of policy with the 
assurance to the Court that it has made a 


8. The report also contains provisions relative to as- 
signments of students who transfer into the Dollar- 
way District from other school districts. Those 
provisions are not abstracted herein because the 
Court considers them to be subsidiary in impor- 
tance to the provisions for the assignment of students 
already in the district. If the provisions for the as- 
signment of students already enrolled and of first 
graders entering school for the first time are valid, 
problems incident to the assignment of students 
transferring into the district probably will tend to 
be resolved within the framework adopted for stu- 
dents theretofore residing within the district. 
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conscientious effort to be as definite as pos- 
sible under the circumstances. It intends to 
proceed in utmost good faith to comply with 
all orders of this Court and trusts that this 
statement will be accepted by the Court as 
meeting the requirements of the Court’s or- 
der. If anything additional is desired, the 
defendants stand ready to furnish it upon 
the request of the Court. However, the 
defendants point out that they must have an 
ample opportuniy to establish a pattern of 
operation that will meet all constitutional 
requirements and are entitled to the judicial 
patience, referred to by the Court of Appeals 
and evidenced by this Court’s opinion.” 


[Sufficiency Challenged) 


It is contended by the plaintiffs that the plan 
incorporated in the Board’s report is not a suffi- 
cient compliance with Brown, and that it is 
actually nothing more than a scheme to per- 
petuate segregation in the District. The Board, 
on the other hand, contends that the plan has 
been submitted in good faith, that it meets con- 
stitutional requirements, and that it establishes 
a transition period during which race is a proper 
factor for consideration in the assignment of 
students. 

From a reading of the report it is apparent 
that the Board’s plan purports to eliminate com- 
pulsory segregation over a period of time with- 
out automatic integration at any grade level. 
That plan, of course, like any other assignment 
plan which involves the exercise of human 
judgment and good faith, is capable of an un- 
constitutional application. The plan does not 
appear to be unconstitutional on its face, how- 
ever, and the Court is not willing to presume 
that it will be applied unconstitutionally. In fact, 
the presumption is the other way. 


[ First Grade Provisions Fair] 


The provisions for the initial assignment of 
first graders are fair on their face and are suffi- 
cient, if applied in good faith, to give to at least 
some Negro children entering school for the first 
time in September of the current year a reason- 
able chance of being assigned to the heretofore 
all-white Dollarway School. Once they are ad- 
mitted to that school, the Board's policy against 
lateral transfers will tend to keep them there. 
As has been pointed out, the Board has stated 
that weight will be given to the preferences of 


the parents of first grade students as to the 
school to which such students are to be assigned 
initially, and the Court assumes that no Negro 
child for whom application is made for an as- 
signment to the Dollarway School at the first 
grade level will be excluded from Dollarway 
solely on the basis of his race. 

Further, the plan recognizes that lateral trans- 
fers may be granted under certain conditions 
in exceptional cases. The definition of an ex- 
ceptional case and the statement of the circum- 
stances in which a transfer in such case may be 
granted or withheld are not such as to preclude 
the granting of a lateral transfer to a Negro who 
meets the requirements. Although the students 
now enrolled in the Dollarway District will 
probably be assigned for the 1960-61 school year 
to the same school they have been attending 
during the 1959-60 term, counsel for the Board 
advised the Court in the course of the argument 
that the Board prior to making its initial assign- 
ments for 1960-61 will publicize its assignment 
policies, and that any student who cares to re- 
quest assignment to another school will have an 
opportunity to do so before the initial 1960-61 
assignments are made. 

The Court considers that the plan provides 
a start toward the elimination of racial dis- 
crimination, and that it is sufficient to initiate 
a transition period. The Board has repeatedly 
acknowledged its obligations under Brown, and 
the Court believes that the Board should have 
the opportunity to put its plan into operation 
so that it can be seen how it will work. If in the 
future any student or group of students feels 
aggrieved by Board action under the plan, this 
Court will be open after administrative remedies 
have been exhausted. 


[Good Faith Assumed] 


The foregoing assumes that the Board will act 
in good faith in the administration of its plan, 
and in this connection there are certain observa- 
tions which the Court thinks ought to be made. 

In the first place, when the situation at Dollar- 
way is viewed realistically, it is clear that all 
applications for lateral transfers will probably 
come from Negroes, a situation which tends in 
itself to give a racial slantto the lateral transfer 
problem. 

As indicated in the original opinion, the 
Board’s policy against lateral transfers is tenable 
as an educational theory and is not in itself un- 
constitutional. On the other hand, it is obvious, 
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and the Board’s own experts have testified, that 
lateral transfers at the lower grade levels do 
not present the problems incident to such trans- 
fers at the higher levels. Such being the case, 
the Board will not be justified in applying its 
transfer standards to the younger students as 
rigidly as it seems inclined to apply them to 
students in the more advanced grades. And 
should it do so, its action will constitute evidence 
that the general policy against lateral transfers 
has not been adopted in good faith and for 
valid educational reasons, but rather as a device 
to perpetuate segregation. It remains to be seen 
what the Board will actully do. 

In the second place, while the Board’s policy 
of making annual initial assignments of students 
previously enrolled to the same schools that they 
attended the year before can be justified by 
reference to the Board’s policy against lateral 
transfers, the fact remains that the initial assign- 
ments so made will result in continued total 
segregation of the schools unless and until some 
degree of integration is achieved at the first 
grade level or unless and until the Board finds 
exceptional cases in the other grades justifying 
the granting of transfer requests. 


[Race Considerations] 


The Board has stated with candor that in 
making assignments consideration will be given 
to race. As indicated, where a transition period 
has been initiated, limited consideration in 
assigning students may be given to race. How- 
ever, if over a period of time substantial num- 
bers of Negro students apply for admission to 
the first grade at the Dollarway School, and if 
substantial numbers of such students apply for 
transfers to that schoo! at the lower grade levels, 


and if none of such applications are granted, or 
if the number granted is unreasonably low in 
proportion to the number of applications, the 
Court might find it hard to believe that unlaw- 
ful and unreasonable racial discrimination is not 
being practiced. 

In the last analysis, the future of the Board's 
application of the Pupil Assignment Law and of 
its own regulations and plan depends upon the 
good faith of the Board, and upon its willing- 
ness to recognize that it is not enough merely to 
start to put an end to racial discrimination in 
the schools. The transition from a discriminatory 
to a non-discriminatory school system must not 
only be commenced, it must continue in good 
faith until racial discrimination has been elimi- 
nated. 

An order will be entered approving the report 
of the Board. Implicit in that order, however, 
will be the caveats and qualifications expressed 
in this memorandum. 


ORDER 


On this day the Court having considered the 
report of the defendants herein, filed on March 
21, 1960, pursuant to the directive contained in 
the opinion and decree of the Court, filed and 
entered on February 19, 1960, together with the 
plaintiffs’ objections to said report, and being 
well and sufficiently advised, and having filed 
its memorandum in connection with said report, 
to which memorandum reference is hereby ex- 
pressly made, 

IT IS BY THE COURT CONSIDERED, 
ORDERED AND ADJUDGED that said report 
be, and the same hereby is, accepted and ap- 
proved. 

This the 30th day of April, 1960. 





EDUCATION 


Public Schools—Florida 


James H. FERRIS et al. v. BOARD OF PUBLIC INSTRUCTION OF SUMTER COUNTY, 


Florida, et al. 


District Court of Appeal of Florida, Second District, April 8, 1960, 119 So.2d 389. 


SUMMARY: The Sumter County, Florida, board of public instruction by resolution consoli- 
dated the high school in the town of Webster into the high school in Bushnell, an adjacent 
town. Eleven students refused to accept the transfer and reappeared at the Webster school, 
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demanding that they be enrolled and admitted there. The board refused to authorize their 
transfer back, stating that board policy prohibited authorization of any transfer unless the 
pupil had moved to another attendance area. The students then moved to Webster and re-sub- 
mitted their request for reassignment, which the board also denied. Acting on a petition filed 
hy the students, the circuit court issued an alternative writ of mandamus commanding the 
county school officials to approve the applications for reassignment or to show cause for 
refusal to do so. Defendants answered in effect that they had assigned the students, as they 
had discretion to do under the state pupil assignment law [1 Race Rel. L. Rep. 924 (1956) ], 
and that the students had without defendants’ permission left the Bushnell school and ap- 
peared at the Webster school. The court quashed the alternative writ and petition and dis- 
missed it with prejudice. The district court of appeal affirmed on the grounds that the board 
had authority under the statute to make the assignment which it had made and there does 
not appear in the writ any clear duty by defendants to reassign these students, and that 


plaintiffs had not exhausted their administrative remedies. 


ALLEN, Chief Judge. 


This is an appeal from a final order quashing 
the alternative writ of mandamus and dismiss- 
ing the cause with prejudice to the plaintiff- 
appellants. 

This cause began on April 11, 1959, when the 
appellants, as plaintiffs in the lower court, filed 
a complaint for a writ of mandamus seeking to 
compel the appellee-defendants to authorize and 
approve the transfer of eleven school children 
from the Bushnell school to the Webster school. 
An alternative writ was issued on April 11, 1959. 
The defendants filed a motion to dismiss the al- 
ternative writ on April 14, 1959, which was de- 
nied on the same date. The defendants then 
filed their answer and return to the alternative 
writ on May 5, 1959. The cause came on for 
final hearing on May 28, 1959, at which time the 
lower court quashed the alternative writ and 
dismissed the cause with prejudice and costs to 
the plaintiffs. Thereafter, this appeal was taken. 


[Consolidation Resolution] 


On March 3, 1959, the defendant passed a 
resolution consolidating the Webster High 
School into the Bushnell High School. On 
March 9, 1959, the eleven pupils in whose be- 
half this action later was filed absented them- 
selves from the Bushnell High School which they 
had previously attended and appeared at the 
Webster High School and asked to be enrolled. 

The defendant Board refused to authorize 
this transfer stating that the Board policy pro- 
hibited authorization of any transfers unless the 
pupil had moved to another attendance area. 
The students apparently then moved to Webster 
and re-submitted their request for re-assignment. 
This request was also denied by the Board and 


this suit was then filed. While this suit was be- 
ing litigated, the lower court ordered the stu- 
dents to remain at the Webster school and fin- 
ish out the school year even though the Board 
refused to authorize the transfer. The final or- 
der quashing the alternative writ was entered 
on the last day of school and, according to ap- 
pellant, no grades have as yet been issued or 
given to the eleven pupils. 


[Pupil Assignment Law Provisions] 


This cause involves the “pupil assignment law” 
which appears as sec. 230.232 (1) and (2) 
Florida Statutes 1957, F.S.A. and provides as 
follows: 


“(1) The county board of public instruc- 
tion of the several counties are hereby 
authorized and directed to provide for the 
enrollment in a public school in the county 
of each child residing in such county who 
is qualified under the laws of this state for 
admission to a public school and who ap- 
plies for enrollment in or admission to a 
public school in such county. The author- 
ity of each such board in the matter of the 
enrollment of pupils in the public schools 
shall be full and complete. No pupil shall 
be enrolled in or admitted to attend any pub- 
lic school in which such child may not be 
enrolled pursuant to the rules, regulations, 
and decisions of such board. 

“(2) In the exercise of the authority con- 
ferred by subsection (1) upon the county 
boards of public instruction each such board 
shall provide for the enrollment of pupils 
in the respective public schools located 
within such county so as to provide for the 
orderly and efficient administration of such 








* town. 
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public schools, the effective instruction of 
the pupils therein enrolled, and the health, 
safety, education and general welfare of 
such pupils. In the exercise of such author- 
ity the board shall prescribe school attend- 
ance areas and school bus transportation 
routes and may adopt such reasonable rules 
and regulations as in the opinion of the 
board shall best accomplish such purposes. 
The county boards of public instruction 
shall prescribe appropriate rules and regula- 
tions to implement the provisions of this 
subsection and other applicable laws of this 
state and to that end may use all means 
legitimate, necessary and proper to promote 
the health, safety, good order, education and 
welfare of the public schools and the pupils 


enrolling therein or seeking to enroll there- 
in. Pees 


[ Recitation of Facts] 


This case arose as a result of the consolidation 
of the Webster school with the Bushnell school 
in Sumter County. As is usual, a bitter fight 
developed on the part of those parents and pu- 
pils residing in the Webster area in protest to 
having their school transferred to an adjacent 
Eleven of the children transferred re- 
fused to accept such transfer and reappeared at 
Webster school demanding that they be ad- 
mitted. The law of this state places the assign- 
ment of pupils within the jurisdiction of the 
Board of Public Instruction. Vast discretion is 
vested in that body, and properly so, under the 
conditions that now exist. The school authorities 
familiar with the conditions in their own locality, 
are much better versed in school affairs than are 
the courts of the state and the courts will be 
very hesitant to interfere with the management 
of the schools where they are given the discre- 
tion which they today have under the pupil as- 
signment law. 

A petition for an alternative writ of manda- 
mus was filed against the individual members of 
the Board and the County Superintendent of 
Public Instruction to require them to forthwith 
approve the applications of the eleven pupils to 
be reinstated in the Webster school and to com- 
mand the officials to cancel and annul any letters 
of instruction concerning the disapproval of the 
applications. 


An alternative writ was issued commanding 
the respondents to approve the applications for 
reassignment or to show cause why refusal to do 
so is made. 

The respondents answered, the tenor of which 
in general was that the board, acting pursuant 
to Chapter 230 of the Florida Statutes of 1957, 
F.S.A., had assigned the pupils as they had the 
discretion to so do and that the students, without 
their permission, left the Bushnell school and 
showed up at the Webster school. 

The circuit judge on the 28th of May entered 
an order quashing the alternative writ and peti- 
tion and dismissed the same with prejudice at 
the cost of the plaintiffs. The order of the cir- 
cuit judge did not state the reasons for dismiss- 
ing the petition and it was not necessary for him 
to do so. 


[Lower Court Acted Correctly] 


A study of the petition and alternative writ 
convinces this court that the lower court was 
justified in quashing the alternative writ. It 
appears under the Florida law that the Board of 
Public Instruction had the authority to make the 
assignment which they made. There does not 
appear in the writ any clear duty on the part of 
the respondent board to reassign the pupils to 
the Webster school. Mandamus is a coercive 
writ and will not be issued unless there is a clear 
showing of a legal duty on behalf of the party 
sought to be coerced to take the action requested 
under the writ. State ex rel. Buckwalter v. City 
of Lakeland, 112 Fla. 200, 150 So. 508, 90 A.L.R. 
704. 

It is also noticed that under section 230.232(3) 
(b), if any party disagrees with the action of the 
County Board of Public Instruction, that party 
has an administrative remedy which is, in effect, 
an appeal to the State Board of Public Instruc- 
tion. It is generally held that mandamus actions 
or other resorts to the court will not be upheld 
until the parties seeking the writ have exhausted 
their administrative remedies. Hennessy v. City 
of Fort Lauderdale, Fla. App. 1958, 101 So.2d 
176. 

From the facts in this specific case we find 
no error in the lower court’s order quashing the 
alternative writ, therefore, we affirm the same. 


SHANNON, J., and SMITH, FRANK A., As- 
sociate Judge, concur. 
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Public Schools—Florida 


Andrew L. MANNINGS, a minor, by his father, etc., v. the BOARD OF PUBLIC INSTRUC- 
TION OF HILLSBOROUGH COUNTY, FLORIDA, et al. 


United States Court of Appeals for the Fifth Circuit, April 13, 1960, 277 F.2d 370. 


SUMMARY: Plaintiffs, Negro children and their parents, petitioned the school board of Hills- 
borough County, Florida, to abolish a general policy of racial segregation in the schools. 
Suit was filed in federal district court asking an injunction against discriminatory practices. 
The school board moved to dismiss on the ground that plaintiffs had not complied with the 
Pupil Assignment Act of 1956 [1 Race Rel. L. Rep. 924 (1956), 4 Race Rel. L. Rep. 751 
(1959); see also, 1 Race Rel. L. Rep. 961, (1956)] which, the board contended, provided 
a means whereby an individual Negro could make application for admission at such school 
as he deemed he was entitled to attend. The motion to dismiss was granted without a hearing 
on the evidence. 4 Race Rel. L. Rep. 863 (S.D.Fla. 1959). The Court of Appeals for 
the Fifth Circuit reversed, noting that at a hearing evidence might have been offered show- 
ing that the pattern of segregation is still maintained in Florida schools despite the Pupil As- 





signment Act. If so, the court said, the injunction sought might have been proper. 
Before RIVES, Chief Judge, TUTTLE, Circuit Judge, and SIMPSON, District Judge 


TUTTLE, Circuit Judge. 


Appellants complain of the judgment of the 
trial court dismissing their suit for an injunction 
seeking an order enjoining the Board of Educa- 
tion from “continuing to pursue the policy of 
operating public schools of Hillsborough County, 
Florida, on a racially segregated basis.” We con- 
clude that the trial court erred in dismissing the 
complaint on the ground that “it does appear 
from the complaint, and it does appear from 
admissions made before the Court, that the 
plaintiffs have not exhausted the administrative 
remedies under the Florida Pupil Assignment 
Act, F.S.A. § 230.232.” 

This suit was originally filed on December 12, 
1958. It alleged that the minor plaintiffs and 
their parents were Negro citizens of the State 
of Florida eligible as patrons or students of the 
public schools of Hillsborough County. They 
alleged that “defendants, acting under color of 
the authority vested in them by the laws of the 
State of Florida have pursued and are presently 
pursuing a policy of operating the public school 
system of Hillsborough County, Florida, on a 
racially segregated basis”; that they had for- 
mally petitioned defendants to abolish the seg- 
regation policy; that despite this petition and 
several subsequent letters requesting defendants 
to desegregate the public schools, “the defend- 
ants have refused to discontinue the policy of 
operating the public schools of Hillsborough 
County, Florida, on a racially segregated basis.” 


Specifically the complaint alleged “pursuant to 
this policy, 72 of the public schools of Hills- 
borough County are limited to attendance by 
white students only, and 18 schools are limited 
to attendance by Negro students,” and, “pur- 
suant to this policy, many Negro students, in- 
cluding some of the minor plaintiffs, who reside 
nearer to schools limited to white students are 
required to attend schools limited to Negro stu- 
dents which are considerably removed from the 
places of their residences. In some instances, 
some of the minor plaintiffs and other minor 
Negroes similarly situated are required to travel 
as much as ten miles to attend a Negro elemen- 
tary school, whereas they reside only two blocks 
from a white elementray school.” 


{Motion to Dismiss] 


Defendants filed a motion to dismiss the com- 
plaint based primarily on the fact that the State 
of Florida had in 1956 passed a Pupil Assign- 
ment Act and had amended the same in 1959, 
which said statutes were in effect at the time of 
the hearing and order by the trial court on 
August 7, 1959; that the said Pupil Assignment 
Acts provided a means whereby an individual 
Negro student could make application for ad- 
mission at such school as he deemed he was 
entitled to attend, and that such assignment laws 
permitted the assignment of Negro students to 
schools of Hillsborough County without refer- 
ence to race; that the individual plaintiffs had 
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not made application for admission to any par- 
ticular school and they had thus failed to pursue 
administrative remedies open to them prior to the 
filing of the complaint in the Federal Court. 

The dismissal of the complaint without the 
plaintiffs being afforded the opportunity of 
making proof of their allegations necessarily 
brings the question before us within narrow 
compass. 

We have repeatedly said that under the Fed- 
eral rules, (Rule 8(a), F.R.Civ. P., 28 U.S.C.A.), 
a complaint may not be dismissed under Rule 
12(b) (6) for a failure to state a claim upon 
which relief can be granted if under any theory 
of recovery a case for relief can be made out by 
the proof. Black v. First National Bank of 
Mobile, Ala., 5 Cir., 255 F.2d 373, 375; Carss v. 
Outboard Marine Corp., 5 Cir., 252 F.2d 690, 
691; Demandre v. Liberty Mutual Ins. Co., 5 Cir., 
264 F.2d 70, 72. As stated by Moore, “A com- 
plaint should not be dismissed for insufficiency 
unless it appears to a certainty that plaintiff is 
entitled to no relief under any state of facts 
which could be proved in support of the claim.” 
2 Moore’s Federal Practice, p. 2245. 


{Taken for Truth] 


It is equally well understood that in constru- 
ing a complaint to test out its sufficiency to 
withstand a motion to dismiss for failure to 
state a claim upon which relief can be granted, 
all of the facts pleaded must be taken to be true. 

Applying these principles to the complaint 
before the Court, we think it clear that the fol- 
lowing issue is presented: Are the plaintiffs, in 
a class action in a school segregation case, denied 
the right to have the trial court enjoin a local 
board of education from continuing to operate 
the local school system on a racially segregated 
basis, solely because the individual plaintiffs 
have not exhausted administrative remedies 
made available to them to seek admission to 
certain designated schools? 

We have answered a substantial part of this 
question in a case decided after the order of the 
trial court in this case. In Gibson v. Board of 
Public Instruction, Dade County, Florida, 5 Cir., 
272 F.2d 763, 766, we held: 


“e © © we cannot agree with the district 


court that the Pupil Assignment Law, or 
even that the Pupil Assignment Law plus 
the Implementing Resolution, in and of 
themselves, met the requirements of a plan 


of desegregation of the schools or constituted 
a ‘reasonable start toward full compliance’ 
with the Supreme Court’s May 17, 1954, 
ruling. That law and resolution do no more 
than furnish the legal machinery under 
which compliance may be started and 
effectuated. Indeed, there is nothing in 
either the Pupil Assignment Law or the Im- 
plementing Resolution clearly inconsistent 
with a continuing policy of compulsory 
racial segregation.” (Emphasis added). 


In that case the District Court for the Southern 
District of Florida, Miami Division, 170 F.Supp. 
454, 457, had dismissed a suit filed by several 
Negro plaintiffs in which the plaintiffs sought 
a declaratory judgment holding the Florida laws 
requiring racially segregated schools to be viola- 
tive of the Fourteenth Amendment to the Con- 
stitution of the United States, and further that 
the School Board be ordered to desegregate, 
and that the Court order the defendants 
promptly to present a plan of desegregation of 
the schools. The trial court held that plaintiffs 
were entitled to their declaratory judgment, 
holding that the old sections of the Florida 
statutes and constitution requiring segregated 
schools were invalid and unenforceable. As to 
the prayers of the complaint that the Court 
order the presenting of a plan of desegregation 
of the schools, the Court found that “the Florida 
Pupil Assignment Law enacted by the Legisla- 
ture of Florida since the filing of this suit meets 
the requirement of such a plan and the demands 
of the plaintiffs.” It is to be noted that the plain- 
tiffs in the Gibson case had not sought assign- 
ment to any particular school either before or 
after the enactment of the Florida Pupil Assign- 
ment Law. In that situation, we held that the 
plaintiffs were still entitled to affirmative action 
by the Board of Education to effectuate a policy 
of desegregation. Moreover, this Court held 
that in such a situation the District Court “should 
retain jurisdiction during the period of transi- 
tion,” citing the following cases: Brown v. 
Board of Education, 349 U.S. 294, at page 301, 
75 S.Ct. 753, at page 756, 99 L.Ed. 1083; and 
Rippy v. Borders, 5 Cir., 250 F.2d 690, 694. 

A holding by the Court of Appeals for the 


_ Eighth Circuit in the Arkansas case of Parham 


v. Dove, 8 Cir., 271 F.2d 132, 138, supports the 
proposition that a failure to pursue the adminis- 
trative remedies offered by a pupil placement 
law does not deprive the Negro plaintiffs of their 
right to a decree for some sort of affirmative 
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action by the School Board. Saying, “The lack 
of any affirmative plan or action to disestablish 
the segregation status which had unconstitution- 
ally been set up in the District, other than as 
the Board might be called upon to deal under 
the provisions of the 1956 or the 1959 Act with 
some individual application for assignment to 
another school, would [not] perhaps measure 
up to the legal and moral responsibility resting 
on a Board under the expression and holding of 
the Brown cases,” the Court required that the 
Board formulate some plan to accomplish de- 
segregation. 

Thus it is clear that the plaintiffs were not de- 
prived of their right to litigate over the basic 
question of desegregation of the public school 
system, because of their failure to apply for 
entry into specified schools. 


[Right to Injunction] 


There still remains for our consideration ap- 
pellants’ contention that they are entitled to an 
injunction against a continuation of the policy 
of segregation, if they are able to prove, as 
alleged in their complaint, that the Hillsborough 
Board of Public Instruction is, notwithstanding 
the Pupil Assignment Statute, continuing to 
operate the schools confided to its care on a 
racially segregated basis. 

The Board seems to proceed on the assumption 
that the presence of the Assignment laws on the 
statute books legally excludes the possibility 
of the Board’s continuing a policy of racial 
segregation in the county schools. It follows, it 
says, that injunctive relief would be inappro- 
priate. This, of course, does not follow. We 
pointed this out expressly in the Gibson case, 
supra. Having held, as we have in that case, 
that appellants do not lose their standing to 
seek affirmative relief in spite of the enactment 
of the Assignment law, we must also hold that 
appellants have the same standing as any other 
litigant to seek relief by way of injunction if a 
proper showing is made. 

In this connection the action taken by, and 
the opinion of, the Court of Appeals for the 
Eighth Circuit in the Parham case, supra, is 
much to the point. It said at 271 F.2d 132, 135: 


“Since, however, it was clear that the 
District had not up to that time adopted 
any formal plan [notwithstanding the pas- 
sage of a state Pupil Placement Act] or 
taken any other steps publicly to disestablish 


segregation in the school system, we deemed 
it appropriate to require, and made our 
order provide that the defendants should be 
enjoined, and an injunction was directed to 
be issued to prevent them, from continuing 
to maintain the system of unconstitutional 
segregation, which had previously existed in 
the District.” (Emphasis added. ) 


The Court furthermore emphasized this part 
of its opinion and order by stating at the end of 
the opinion: 


“In concluding, we shall make reference 
once more to the provision of our order 
directing that the defendants be enjoined 
from continuing to maintain the system of 
unconstitutional segregation, which has pre- 
viously existed in the District, and which 
the defendants have heretofore taken no 
steps to disestablish.” (Emphasis added.) 


The basic charter under which the school 
children in this action seek to vindicate their 
rights is the Fourteenth Amendment to the Con- 
stitution, which, as interpreted by the Supreme 
Court in the Brown case, supra, declares that 
the maintenance of racially segregated public 
schools by any state is unconstitutional. The 
Court has since said, in Cooper v. Aaron, 358 
U.S. 1, 78 S.Ct. 1401, 1404, 3 L.Ed.2d 5: 


“State authorities were thus duty bound 
to devote every effort toward initiating 
desegregation and bringing about the elimi- 
nation of racial discrimination in the public 
school system.” (Emphasis added. ) 


We, of course, do not know what proof would 
be put forward by the appellants had this case 
not been dismissed by the trial court, but under 
the allegations of the petition, if proved, it is 
certain that the plaintiffs could have shown that 
in the sense used by us in the Gibson case, 
supra, neither the State nor the appellee Board 
of Education has devoted any effort “toward 
initiating desegregation.” 


[Pattern of Segregation] 


Proof might have been introduced under the 
allegations of the complaint showing that the 
pattern of segregation was still maintained by 
the Board’s automatically assigning all pupils to 
the same racially segregated schools which they 
had been attending, without applying any stand- 
ards or tests to any but the relatively few Negro 
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students who sought transfers to what had 
theretofore been white schools. Such a course 
of conduct the Court might hold failed to mea- 
sure up to the requirements of the Florida state 
law itself which asserted that “uniform tests” 
were a step “to the end that there will be es- 
tablished in each school within the county an en- 
vironment of equality among pupils of like 
qualifications and academic attainments.” It 
seems too plain to require comment that no such 
aim would be achieved, or even approached, 
unless whatever tests were ultimately adopted 
by the Board were applied to all students and 
not only to those wishing transfers. 

The trial court might also, under such proof, 
find that the relatively few individual school 
children who alone would be subjected to the 
exhaustive tests prescribed by the state law and 
as supplemented by the local Board! would be 


1. — relevant portion of the amended Act is as fol- 
ows: 

(2) In the exercise of authority conferred by sub- 
section (1) upon the county boards of public in- 
struction, each such board shall provide for the 
enrollment of pupils in the respective public schools 
located within such county so as to provide for 
the orderly and efficient administration of such 
public schools, the effective instruction of the pupils 
therein enrolled, and the health, safety, education 
and general welfare of such pupils. In the exercise 
of such authority the board shall prescribe school 
attendance areas and school bus transportation 
routes and may adopt such reasonable rules and 
regulations as in the opinion of the board shall best 
accomplish such purposes. The county boards of 
public instruction shall prescribe appropriate rules 
and regulations to implement the provisions of this 
sub-section and other applicable laws of this state 
and to that end may use all means legitimate, neces- 
sary and proper to promote the health, safety, good 
order, education and welfare of the public schools 
of the pupils enrolling therein or seeking to enroll 
therein. In the accomplishment of these objectives 
the rules and regulations to be prescribed by the 
board may include, but be not limited to, provisions 
for the conduct of such uniform tests as may be 
deemed necessary or advisable in classifying the 
86 according to intellectual ability and scho- 
astic proficiency to the end that there will be estab- 
lished in each school within the county an environ- 
ment of equality among pupils of like qualifications 
and academic attainments. In the preparation and 
conduct of such tests and in clandiade the pupils 
for assignment to the schools which they will at- 
tend, the board shall take into account such soci- 
ological, pean and like intangible social 
scientific factors as will | pom as nearly as prac- 
ticable, any condition of socio-economic class con- 
sciousness among the pupils attending any given 
school in order that each pupil may be afforded an 
opportunity for a normal adjustment to his environ- 
ment and receive the highest standard of instruction 
within his ability to understand and assimilate. In 
designating the school to which pupils may be as- 
signed there shall be taken into consideration the 
request or consest of the parent or guardian or 
the person standing in loco parentis to the pupil, 


compelled to run the gauntlet of a battery of 
experts covering the fields of education (schol- 
astic aptitude, intelligence, mental energy or 
ability), psychology (psychological factors), 
sociology (condition of socio-economic class 
consciousness among the pupils), religion and 
ethics (moral and ethical background and quali- 
fications ), medicine (health factors), law or law 
enforcement (safety and good order), and cul- 
ture (cultural background and qualifications of 
pupils) in attempting to meet the tests for ad- 
mission to a “white” school. The Court’s order 
dismissing the complaint without hearing would 
require these school children to do this without 
the protection of a court order making certain 
that the factor of race would not be a consider- 
ation in the solution of these many intangible 
tests. The failure of appellee to show any dis- 
position to abandon the segregation policy, long 
pursued, and, since 1954, known to be illegal, 
constrains us to hold that the plaintiffs are en- 
titled to have such massive testing as is contem- 
plated, assuming that the Florida statute is car- 
ried out objectively and in good faith, against 
the background of a decree of the trial court 
prohibiting the consideration of the race of the 
pupil as a relevant factor, assuming, of course, 
that the plaintiffs establish a factual basis to 
support the allegations of their complaint. 


[Entitled to Hearing] 


We conclude that, without being required to 
make application for assignment to a particular 
school, the individual appellants, both for them- 
selves and for the class which they represent, 
are entitled to have the trial court hear their 
evidence and pass on their contention that the 


the available facilities and teaching capacity of the 
several schools within the county, the effect of the 
admission of new students upon established academic 
programs, the effect of a of new y pupils on 
the academic lap a of the other p or ype enrolled 
in a particular 1, the suitability of established 
curriculum to the students enrolled or to be en- 
_— in a given school, the adequacy of a pupil’s 
academic preparation for admission to a particular 
school, the haus aptitude, intelligence, mental 
energy or ability of the pupil applying for admis- 
sion and the psychological, moral, ethical and cultural 
background and qualifications of be a applying 
for admission as compared with other pu ils previ- 
ously assigned to the school in which ion is 
sought. It is the intention of the legislature to hereby 
delegate to the local school boards all necessary and 
proper administrative authority to prescribe such 
rules and regulations and to make such decisions 
and determinations as may be requisite for such 
purposes.” Section 230. 939(2), FS! S.A. 
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pupil assignment plan has not brought an end 
to the previously existing policy of racial segre- 
gation. In the event proof of this fact is made 
then appellants would be entitled to their in- 
junction as prayed. The court should also, in such 


in our opinion in the Gibson case, supra. In the 
meantime the court should retain jurisdiction of 
the cause. 

The judgment is reversed and the cause re- 
manded to the trial court for further proceedings 





circumstances, afford relief of the kind suggested not inconsistent with this opinion. 





EDUCATION 
Public Schools—Georgia 


Vivian CALHOUN, et al. v. MEMBERS OF THE BOARD OF EDUCATION, CITY OF AT- 
LANTA, et al. 


United States District Court, Northern District, Georgia, Atlanta Division, May 9, 1960, Civil Action 
No. 6298. 


SUMMARY: Atlanta, Georgia, Negro children sought in federal district court to have At- 
lanta school. officials enjoined from operating segregated schools. In a preliminary order 
before trial, the court took judicial notice of segregated operation of Atlanta public schools. 
stating that such operation violates the Fourteenth Amendment but that this tentative ruling 
did not mean that immediate integration would be ordered. After the trial, the court entered 
its findings of fact and conclusions of law that racial segregation did exist in the operation of 
Atlanta schools. Defendants were enjoined from further discriminatory practices, and or- 
dered to submit a plan for a start toward desegregation. Provision was made for approval by 
the Georgia Legislature. F.Supp. , 4 Race Rel. L. Rep. 576 (N.D.Ga. 1959). The 
board submitted its plan, to which the plaintiffs objected. At a hearing, certain changes 
were ordered. After amendment, the plan was approved and a decision on the effective 
date delayed until May 9, 1960. 5 Race Rel. L. Rep. 56, (N.D.Ga. 1960). On that date, the 
court entered an order putting the plan into effect on May 1, 1961, looking toward the 
operation of the session beginning in September, 1961. That order is reproduced below. 








ORDER OF COURT 


The above stated case has come on for a 
hearing on this date upon the Order of the 
Court entered March 9, 1960 upon plaintiff's 
Motion for Further Relief filed February 26, 
1960. Said Motion for Further Relief sought an 
Order of the Court making effective the Plan of 
Operation of the Atlanta Public School System 
as of the school term beginning in September, 
1960. The Court withheld action upon said Mo- 
tion for Further Relief pending the filing of a 


report by the General Assembly Committee on 
Schools. 


IT IS NOW ORDERED that the Motion for 
Further Relief, in so far as it seeks to put said 
Plan into operation as of September, 1960, be 
and the same is hereby denied. 


IT IS FURTHER ORDERED however, that 
the Motion for Further Relief be granted to the 


effect that said Plan shall be effective as of May 
1, 1961 looking toward the operation of the 
school system for the session beginning in Sep- 
tember, 1961. 

Said Plan, however, which contemplates the 
assignment, transfer or continuance of pupils 
must contemplate the same as to both the 
twelfth and the eleventh grades beginning Sep- 
tember, 1961. 

The effect of this Order is that defendants 
shall as of May 1, 1961 put into operation the 
Plan heretofore approved by this Court, receiv- 
ing applications from May Ist to May 15th to 
the twelfth and the eleventh grades of the At- 
lanta Public Schools, and shall do so whether or 
not the General Assembly of Georgia at its ses- 
sion in January, 1961 passes legislation permit- 
ting defendants to put said Plan into operation. 

An Opinion will be filed pursuant to this Or- 
der at a later date. 

This the 9th day of May, 1960. 
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Public Schools—Louisiana 
STATE of Louisiana y. ORLEANS PARISH SCHOOL BOARD et al. 
Court of Appeal of Louisiana, Orleans, March 14, 1960, 118 So.2d 471. 


SUMMARY: The Attorney General of Louisiana brought an action for declaratory relief 
against the Orleans Parish School Board and others in the Civil District Court for Orleans 
Parish, seeking an interpretation of a 1956 statute [1 Race Rel. L. Rep. 927 (1956) ] dealing 
with the classification of public schools in “any city” of more than 300,000 population. The 
district court concluded that the Act reserved to the state legislature the right to classify 
schools as all white, all Negro, or “mixed”—#i.e., integrated. An intervenor-defendant, a citi- 
zen and taxpayer of Orleans Parish, appealed to the state supreme court, contending that the 
statute is not susceptible to an interpretation whereby schools could be classified “mixed” or 
integrated. The supreme court held that the case does not come within its appellate jurisdic- 
tion, and transferred the case to the Orleans Parish Court of Appeal. That court affirmed 
holding that the statutory wording, “The Legislature . . . reserves to itself the sole power to 
classify or change the classification of such public schools from all white to any other clas- 
sification, or from all Negro to any other classification” indicates that the legislature “well knew 
that at some future time it might become desirable to establish and maintain certain public 
schools which could be attended by pupils of both races.” And, the court held, “these provi- 
sions can only be interpreted as meaning that the Legislature reserved to itself the sole power 
to classify . . . schools other than all white or all Negro, i.e., mixed or integrated schools.” 
[See also, Bush v. Orleans Parish School Board, 5 Race Rel. L. Rep. 375, supra (E.D. La. 





1960) ]. 


McBRIDE, Judge. 


This suit was brought by the Attorney General 
of Louisiana on behalf of the State of Louisiana, 
under the provisions of the self-styled “Uniform 
Declaratory Judgments Act,” LSA-R.S. 13:4231- 
13:4246, for a judicial interpretation of the lan- 
guage of one sentence contained in Act 319 of 
1956, LSA-R.S. 17:344, dealing with the classi- 
fication of public schools by the Legislature of 
the State of Louisiana, as to whether attendance 
would be on a basis of only white pupils at 
certain schools and only Negro pupils at certain 
schools, or the attendance by pupils of both races 
at certain schools so classified by the Legislature, 
but, in any event, that the exclusive authority to 
integrate any school or schools has been reserved 
to the Legislature of the State of Louisiana. 


[Persons Impleaded As Defendants] 


Certain individuals were impleaded as de- 
fendants, they being the plaintiffs in a proceeding 


entitled Bush et al. v. Orleans Parish School - 


Board, being Civil Action 3630 of the docket of 
the U. S. District Court for the Eastern District 
of Louisiana, New Orleans Division, wherein 
said individuals seek to have the Orleans Parish 


School Board enjoined from operating the public 
schools of New Orleans on a racially segregated 
basis. Along with said individuals the Orleans 
Parish School Board was named a defendant. In 
the course of the litigation, a petition of interven- 
tion was filed by Martin M. Gurtler, II, a citizen, 
property owner, and taxpayer of the Parish of 
Orleans, Louisiana, who asserted that the act 
in question is susceptible to but one interpreta- 
tion and that is that the Legislature of the State 
of Louisiana reserved to itself only the right to 
classify the public schools affected by said act 
as white or Negro schools, but not as mixed 
schools attended by pupils of both the white and 
the Negro races. After the filing of this inter- 
vention, the State of Louisiana amended its 
original petition so as to make said intervenor, 
Gurtler, a defendant, and he thereafter appeared 
in the case as a defendant. 

One of the individual plaintiffs in Bush et al. 
v. Orleans Parish School Board, supra, filed cer- 
tain exceptions which were overruled; however, 
said exceptor filed no further pleadings, and 
after the proper legal delays, preliminary defaults 
were entered against said exceptor as well as 
against all of the other individuals impleaded 
as defendants who are parties to Bush et al. v. 
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Orleans Parish School Board, supra. The record 
does not show that there ever was a confirmation 
of said defaults. 


[Declaratory Judgment Sought] 


The State prays for a judgment declaring that 
Act 319 of 1956 provides for the classification of 
public schools in cities wherein the act applies 
and grants to the Legislature of the State of 
Louisiana exclusive authority to integrate any 
school or schools in such cities. 

In its answer the Orleans Parish School Board 
admitted the averments of the State’s petition 
and prayed that the relief as sought by the State 
be granted. 

The matter in due course proceeded to trial 
on the merits, at the termination of which judg- 
ment was rendered by the district court in favor 
of the State and against Orleans Parish School 
Board and Gurtler decreeing that Section IV of 
Act 319 of 1956 reserves unto the Legislature of 
the State of Louisiana “itself” the right to classify 
public schools as all white or all Negro and re- 
served unto itself exclusively the right to classify 
a public school as “mixed” or “integrated.” 

Gurtler, as a defendant, prosecuted an appeal 
to the Supreme Court of Louisiana contending 
that the interpretation placed on the statute by 
the trial judge is erroneous, and that the statute 
taken as a whole is clear in its import and intent 
to create white schools and Negro schools and 
not schools to be classified as “mixed” or inte- 
grated schools with both white and Negro pupils 
attending the same schools. The Supreme Court, 
being of the opinion it had no jurisdiction, exer- 
cised its discretion and transferred the appeal to 
this court. See La.Sup., 118 So.2d 127. 


[The Statute in Question] 


Act 319 of 1956, LSA-R.S. 17:344, the disputed 


portion appearing in italics supplied by us, reads 
as follows: 


“Be it enacted by the Legislature of the 
State of Louisiana: 

“Section I. Those public schools in any 
city in Louisiana with a population in excess 
of Three Hundred Thousand (300,000) 
presently being utilized in the education of 
children of the white race through the 
twelfth grade of school shall from the effec- 
tive date of this statute be utilized solely 
and exclusively in the education of children 
of the white race, unless otherwise classified 


by the Legislature as provided in Section 
III and IV hereof. 

“Section II. Those public schools in such 
cities presently being utilized in the educa- 
tion of children of the Negro race through 
the twelfth grade of school shall from the 
effective date of this statute be utilized 
solely and exclusively in the education of 
children of the Negro race unless otherwise 
classified by the Legislature as provided in 
Sections III and IV hereof. 

“Section III. From and after the effective 
date of this statute, such new public schools 
as are erected or instituted in any city with 
a population in excess of Three Hundred 
Thousand (300,000) shall be classified as 
white or Negro schools by the Special School 
Classification Committee of the Louisiana 
Legislature, provided for in Section IV 
hereof. 

“Section IV. The President of the Senate 
shall appoint two (2) members from that 
body, and the Speaker of the House shall 
appoint two (2) members from the House 
of Representatives who shall serve as the 
Special School Classification Committee of 
the Louisiana Legislature, which Committee 
shall have the power and authority to classify 
any new public schools erected or instituted, 
or to re-classify any existing public school, 
in any city covered by the other provisions 
of this Act, so as to designate the same for 
the exclusive use of children of the white 
race or for the exclusive use of children of 
the Negro race. Any such classification or re- 
classification shall be subject to confirmation 
by the Legislature of Louisiana at its next 
regular session, said confirmation to be 
accomplished by concurrent resolution of 
the two houses of the Legislature. It is 
clearly understood that the Legislature of 
the State of Louisiana reserves to itself the 
sole power to classify or to change the 
classification of such public schools from 
all white to any other classification, or from 
all Negro to any other classification, and 
the action of the Special School Classifica- 
tion Committee as recited hereinabove shall 
not become final until properly ratified by 
the Legislature. 

“Section V. Only white teachers shall 
teach white children in public schools; and 
only Negro teachers shall teach Negro 
children in public schools. 
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“Section VI. Any suit contesting any of 
the provisions of this Act may be brought 
only against the State of Louisiana with the 
consent of the Louisiana Legislature first 
obtained, as provided by the Constitution 
of the State of Louisiana, and no State, 
Parish or Municipal Board, Agent or Officer 
shall have any right or authority to sue or 
be sued or to stand in judgment on any 
questions affecting the validity of this Act 
or any of its provisions. 

“Section VII. That if any one or more 
sections, provisions or clauses of this Act 
shall be held to be unconstitutional or in- 
effective for any reason, the remainder 
hereof shall remain in full force and effect. 

“Section VIII. All laws or parts of laws 
in conflict herewith, particularly Section 
321 of Title 17 of the Revised Statutes of 
1950 are hereby repealed.” 


The constitutionality of the act under con- 
sideration is not before the court. 


[The Statute Construed] 


In construing a part of any statute, the court 
is authorized and should study and analyze the 
entire act in order to arrive at the intention of 
the Legislature. Tanner v. Beverly Country Club, 
Inc:, 217 La. 1043, 47 So.2d 905; Thibaut v. 
Board of Commissioners, 153 La. 501, 96. So. 47; 
Bradley v. Swift & Co., 167 La. 249, 119 So, 37; 
Glassell, Taylor & Robinson v. John W. Harris 
Associates, Inc., 209 La. 957, 26 So.2d 1. 

The meaning of the first three sections of the 
act is, generally, that in cities of over 300,000 
population, public schools presently being uti- 
lized for the education of the children of the 
white race shall continue to be so used, and 
public schools now being utilized for the educa- 
tion of Negro children shall continue to be so 
used, unless such schools are otherwise classi- 
fied by the Special School Classification Com- 
mittee appointed as provided in Section IV. The 
third section of the act provides that newly 
erected schools shall be classified either as all 
white or all Negro schools by said classification 
committee. 


The first part of Section IV provides for the . 


appointment of two members of the State 
Senate and two members of the House of Rep- 
resentatives, who shall serve as the Special 
School Classification Committee, and the Com- 
mittee is endowed with power to classify newly 


erected public schools as white or Negro and to 
re-classify any existing schools from white to 
Negro or from Negro to white. It further pro- 
vides that any such classification or re-classifica- 
tion by said committee must be confirmed at 
the next session of the Legislature by a concur- 
rent resolution of both houses. 

Up to this point there is no controversy as to 
the meaning of the act. It is apparent that the 
Legislature authorized its Special School Classi- 
fication Committee to classify any new schools, 
or to re-classify any existing schools, only as all 
white or all Negro, the committee not being em- 
powered to classify any school as being in any 
other category than all white or all Negro. 


[Exclusive Right Reserved] 


In the next sentence, however, it becomes 
clear that the Legislature reserved exclusively 
to itself the right to do something the Special 
School Classification Committee was not em- 
powered to do and that is to change the classifi- 
cation of public schools from all white “to any 
other classification,” or from all Negro “to any 
other classification.” Note the pertinent language: 


“e ® * Tt is clearly understood that the 
Legislature of the State of Louisiana re- 
serves to itself the sole power to classify 
or to change the classification of such public 
schools from all white to any other classifi- 
cation, or from all Negro to any other classi- 
fication, and the action of the Special School 
Classification Committee as recited herein- 
above shall not become final until properly 
ratified by the Legislature.” 


There is reason to believe the Legislature well 
knew that at some future time it might become 
desirable to establish and maintain certain public 
schools which could be attended by pupils of 
both races, and these provisions can only be 
interpreted as meaning that the Legislature re- 
served to itself the sole power to classify, with- 
out the assistance of or through the Special 
School Classification Committee, schools other 
than all white or all Negro, i. e., mixed or inte- 
grated schools. 


[Alternative Construction Rejected] 


Should we adopt the contention of appellant, 
Gurtler, that the intent of the act is to maintain 
or create all white and all Negro schools and 
that the words “to any other classification” as 
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used in Section IV mean one of the two classifi- 
cations previously mentioned and do not apply 
in the matter of “mixed” or integrated schools, 
then we would have to say that the Legislature 
indulged in redundancy and is guilty of using 
a surplusage of words. The method of classifying 
or re-classifying schools as all white or all Negro 
was meticulously set forth before the contro- 
verted sentence appears in the act, and it would 
be unreasonable to assume that by using such 
language the Legislature was again referring to 
the two classifications already fully dealt with. 

It is well settled in our jurisprudence that the 
court must give effect to all parts of a statute, 
if possible, and to construe no sentence, clause, 
or word as meaningless or as surplusage if a 


construction giving force to and preserving all 
words can legitimately be found. St. Martin 
Parish Police Jury v. Iberville Parish Police Jury, 
212 La. 886, 33 So.2d 671; State v. Texas Co., 
205 La. 417, 17 So.2d 569; Downs v. Drew, 166 
La. 439, 117 So. 454; State v. Mestayer, 144 La. 
601, 80 So. 891; State v. Fontenot, 112 La. 628, 
36 So. 630; Clark v. Morse, 16 La. 575; 2 Suther- 
land Statutory Construction (Horack’s Third 
Edition ), Section 4705, page 339. 


Our conclusion is our brother below properly 
construed the controverted portion of the act 
and, therefore, 

The judgment appealed from is affirmed. 

Affirmed. 
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Public Schools—Louisiana 
Earl Benjamin BUSH et al. v. ORLEANS PARISH SCHOOL BOARD. 


United States District Court, Eastern District, Louisiana, New Orleans Division, May 16, 1960, Civil 
Action No. 3630. 


SUMMARY: Negro children brought a class action in federal district court against the school 
board seeking injunctive and declaratory relief as to their right to be admitted to Orleans 
Parish, Louisiana, public schools without regard to race. State school segregation laws were 
declared unconstitutional and a preliminary injunction was issued requiring desegregation. 
138 F.Supp. 336 and 337; 1 Race Rel. L. Rep. 305 and 306 (E.D. La. 1956). For other 
developments in this case see 1 Race Rel. L. Rep. 643 (1956); 2 Race Rel. L. Rep. 308 and 
778 (1957); 3 Race Rel. L. Rep. 171 and 424 (1958). Subsequently, the board moved to 
vacate the preliminary injunction and to dismiss the case on the ground that it was not a 
proper party defendant, because of a 1956 statute [1 Race Rel. L. Rep. 927 (1956)] trans- 
ferring the board’s control of classifications to a state agency. The motion was denied, the 
court declaring the statute to be a legal artifice contrived to circumvent the ruling of the 
School Segregation Cases and, therefore, unconstitutional on its face. 163 F.Supp. 701, 3 Race 
Rel. L. Rep. 649 (E.D. La. 1958). The injunction against the board was thereupon made 
permanent. On appeal, the Court of Appeals for the Fifth Circuit affirmed the judgment, hold- 
ing the constitutionality of the 1956 statute to be immaterial because it had left the opera- 
tion of the parish schools with the parish board, which therefore was properly subject to the 
injunction restraining it from segregated operation. On petition for rehearing, the court held 
that the principle of federal court abstention did not apply because it was unnecessary here 
to construe state laws, it being beyond the power of any state law to make permissible the 
segregated operation of public schools by defendant. 268 F.2d 78, 4 Race Rel. L. Rep. 581 
(Sth Cir. 1959). Subsequently, the district court ordered the school board to present a plan 
by March 1, 1960, this date later being changed to May 16, 1960. 4 Race Rel. L. Rep. 581 
(E.D. La. 1959). Thereafter, in another case, the state court of appeal held that by the 1956 
statute the state legislature had reserved to itself the sole power to classify, in any city of 
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more than 300,000 population, schools other than all white or all Negro—i.e., mixed or in- 
tegrated. State v. Orleans Parish School Board, 118 So.2d 471, 5 Race Rel. L. Rep. 375, 
supra (La, App. 1960). Consequently, on May 16, 1960, the board advised the federal dis- 
trict court that it had not prepared an integration plan because it does not believe it has the 
right to do so under the 1956 statute. On the same date, that court ordered that beginning 
with the opening of schools in September, 1960, all public schools in New Orleans shall be 
desegregated according to a plan whereby all children entering the first grade may attend 
either the formerly all-white public school nearest their homes or the formerly all-Negro public 
school nearest their homes, and children may be transferred from one school to another if the 
transfer is not on the basis of race. The board’s statement and the court’s order are reprinted 


below. 


Now into Court, through its undersigned coun- 
sel, comes defendant Orleans Parish School 
Board, and respectfully advises the Court that 
it has not prepared a plan for the integration 
of New Orleans Public Schools, because de- 
fendant Board believes that it does not have 
the right to do so under the provisions of Act 
319 of the Legislature of the State of Louisiana 
for 1956. 


on July 15, 1959, the defendant herein was 
ordered to file a plan of desegregation by March 
1, 1960; it appearing further that on October 9, 
1959, the time for filing the plan was extended 
to May 16, 1960; it appearing further that on 
this date, May 16, 1960, the defendant has failed 
to file a plan. 

IT IS ORDERED that beginning with the 
opening of school in September, 1960, all public 





Respectfully submitted, schools in the City of New Orleans shall be 
S/ GERARD A. RAULT desegregated in accordance with the following 
803 American Bank Bldg. plan: 


New Orleans, Louisiana A. All children entering the first grade 


may attend either the formerly all white 
public school nearest their homes, or the 
formerly all Negro public school nearest 
their homes, at their option. 

B. Children may be transferred from one 
school to another, provided such transfers 
are not based on consideration of race. 


2 ° ° 


ORDER 


It appearing that on February 15, 1956, the 
defendant herein was ordered to desegregate 
the public schools in the Parish of Orleans with 
all deliberate speed; it appearing further that 
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Public Schools—Maryland 


Alvin Dwight PETTIT, by his parent, etc. v. BOARD OF EDUCATION OF HARFORD 
COUNTY, et al. 


United States District Court, District of Maryland, May 25, 1960, Civil No. 11955. 


SUMMARY: In June, 1955, the board of education of Harford County, Maryland, named a 
citizens committee to consider problems involved in desegregating its schools. In November, 
a suit brought in federal district court on behalf of 21 Negro children sought immediate deseg- 
regation. In February, 1956, the citizens committee made its report (1 Race Rel. L. Rep. 604) 
recommending the admission of children in county schools regardless of race; and the board 
adopted this recommendation. Thereafter, the original desegregation suit was dismissed. 
Four of the plaintiffs involved in the suit later applied for transfers to previously white 
schools, but the applications were denied by the board. Without pursuing other administra- 
tive remedies, the four filed an action in federal district court seeking their immediate ad- 
mission to the schools, but referring to the rule adopted in Robinson v. Board of Education 
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of St. Mary’s County, 143 F.Supp. 481, 1 Race Rel. L. Rep. 862 (1956), the court declined 
to consider the case on its merits until plaintiffs had exhausted the administrative remedies 
available to them under Maryland statutes. Moore v. Board of Education of Harford County. 
146 F.Supp. 91, 2 Race Rel. L. Rep. 11 (1956). Plaintiffs, together with eight other persons 
who had intervened in the case, then appealed to the Maryland State Board of Education from 
the refusal of Harford County officials to grant their transfer applications. While that ap- 
peal was pending, the Harford County Board of Education issued an amendment to its: deseg- 
regation plan which provided for applications for transfer to specified grade school classes 
which were found to be not overcrowded, and for gradual admission to schools on a non- 
racial basis so as to complete integration by 1963. After the state board had dismissed the ap- 
peals, plaintiffs moved the court to order their immediate admission to the schools to which 
they had applied. The court reviewed the plan as modified by the county board and found 
that, although in certain respects the plan was not the best which might be adopted, it was 
a good faith attempt to desegregate the schools while reconciling the problems of school ad- 
ministration and “the best interest of all the people in the county.” The court approved the 
plan but ordered immediate action on the requests of two of the plaintiffs for transfer. 152 
F.Supp. 114, 2 Race Rel. L. Rep. 787 (1957). On appeal, the Court of Appeals for the 
Fourth Circuit affirmed. Slade v. Board of Education of Harford County, 252 F.2d 291, 3 
Race Rel. L. Rep. 173 (1958). Cert. denied, 357 U.S. 906, 3 Race Rel. L. Rep. 424. Since 
that time, all of the elementary schools have been effectively desegregated, and applications 
have heen considered for transfer of Negroes to previously white high schools. Some of these 
have been granted, and others denied on the basis of intelligence and achievement tests. 
In 1958, a Negro father moved into the area and made application for his son to attend a 
“white” high school. He was told that the child must he enrolled in the “Negro” school, and 
his application would then be considered for transfer. This he did, stating at a hearing that he 
regarded the curriculum at the Negro school to be inferior. Four other Negroes made similar 
application. Three of the five applications were granted; but two, including the plaintiff’s. 
were denied. On appeal, the state board of education affirmed this action. The father then 
challenged the action in a federal district court, arguing that “since the entry of the decree 
of this court in the Moore case approving a stair step integration plan for the High Schools of 
Harford County circumstances have so changed that there are no longer any equitable con- 
siderations entitling defendants to postpone the constitutional rights of the complainant . . .” 
The court found that the plan had worked well, and that no change of circumstances had 
arisen which would require a new approach. However, the court found that hecause the aca- 
demic curriculum offered at the white school was not available at the Negro school, plaintiff 
was entitled to enroll there even under the separate but equal doctrine. A decree was entered 
requiring his admission. 


THOMSEN, Chief Judge. 


This case presents the question: (1) whether 
the plan for the desegregation of the public 
schools of Harford County, adopted by defend- 
ant Board of Education and approved in Moore 
v. Board of Education of Harford County, 152 
F.Supp. 114, affd 252 F.2d 291, cert. den. 357 
U.S. 906, is still equitable, or should now be 
disapproved; (2) whether, under the plan, the 
infant plaintiff was properly denied admission 
to the eighth grade of the Aberdeen High 
School in October 1958 and to the ninth grade 
of that school in September 1959; and (3) 
whether this Court should require defendants 
to admit the infant plaintiff to the tenth grade 
of the Aberdeen High School in September 1960. 


FACTS 


The history of the development, adoption and 
modification of the plan by the County Board 
and the reasons for the approval of the plan by 
this Court are set out in the Moore case, 146 
F.Supp. 92-96 and 152 F.Supp. 115-119; thev 
need not be repeated here. A brief statement 
of how the plan has operated will suffice. 

For many years Harford County has been 
divided into two sets of school districts. Before 
the adoption of the plan of desegregation a 
white child was required to attend the white ele- 
mentary school in the district in which he lived 
and the junior-senior high school which received 
children from his district. Transfers were per- 
mitted or required when children moved from 
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one district to another; otherwise transfers were 
rare and for cause. A colored child attended the 
appropriate colored school—one of the two 
“consolidated” schools at Hickory and at Havre 
de Grace—which have elementary, junior high 
and senior high classes. 


[Elementary Schools Desegregated] 


Under the modified plan, approved by this 
Court and by the Fourth Circuit, all the ele- 
mentary schools have now been desegregated; 
desegregation of the high schools reached the 
eighth grade in September 1959 and will reach 
the ninth grade in September 1960. A Negro 
child now has the same right to attend the ele- 
mentary school serving the area in which he lives 
that a white child living in the same place would 
have, and the same option to attend either that 
school or one of the consolidated schools. A 
child, Negro or white, graduating from an ele- 
mentary school or completing the sixth grade at 
one of the consolidated schools may enter the 
high school serving the district in which his home 
is located, or, if he prefers, may enter or con- 
tinue at the consolidated school. Some Negro 
children have entered the elementary schools 
and the high schools; most have elected to at- 
tend the consolidated schools. There are now 
six Negro children in the seventh grade at the 
Aberdeen High School and three in the eighth 
grade. 

Aside from children completing the sixth grade 
ut one of the consolidated schools, no child, Negro 
or white, having entered one school may transfer 
to another except in accordance with rules 
adopted by the Board. No problem with respect 
to the transfer of Negro children in elementary 
grades has been brought to my attention. The 
following rule, adopted in June 1957 and ap- 
proved by this Court and by the Fourth Circuit 
in the Moore case, governs “consideration of 
transfers to the high schools during the interim 
period while the plan is becoming fully effec- 
tive.” 

“Beginning in September, 1957, transfers will 
be considered for admission to the high schools 
of Harford County. Any student wishing to 
transfer to a school nearer his home must make 
application to the Board of Education between 
July 1 and July 15. Such application will be 
evaluated by a committee consisting of the high 
school principals of the two schools concerned, 
the Director of Instruction, and the county 
supervisors working in these schools. 


“These applications will be approved or dis- 
approved on the basis of the probability of suc- 
cess and adjustment of each individual pupil, 
and the committee will utilize the best profes- 
sional measures of both achievement and adjust- 
ment that can be obtained in each individual 
situation. This will include, but not be limited 
to, the results of both standardized intelligence 
and achievement tests, with due consideration 
being given to grade level achievements, both 
with respect to ability and with respect to the 
grade into which transfer is being requested.” 
See 152 F.Supp. 117, et seq. 


{Number Transferred ] 


A number of Negroes have applied for trans- 
fers under that rule; some applications have 
been granted and some denied. 

The infant plaintiff was born in September 
1945, His family lived in Baltimore County, and 
he attended the Sparrows Point (colored) Ele- 
mentary School through the fifth grade. He 
passed the sixth and seventh grades in the 
Sellers Point High School, which serves prin- 
cipally the Negro population in the Dundalk 
area of Baltimore County,! and entered the 
eighth grade of that school in September 1958. 
On October 1, 1958, the Pettit family moved 
to a home in the unsegregated Wherry Housing 
Project at Aberdeen, in Harford County. The 
father is employed by the government as an 
electronic scientist, supervising other employees 
of both races. Pettit wanted his son to enter the 
eighth grade at the Aberdeen High School, but 
the principal of that school referred him to the 
Director of Instruction of the Harford County 
Schools, who told him that his son would have 
to attend the Havre de Grace Consolidated 
School during the then current year 1958-59 and 
make application for tranfer to the Aberdeen 
High School in July 1959. Pettit was dissatisfied, 
but on the advice of a lawyer decided to follow 
those instructions. He testified that the curricu- 
lum at the consolidated high school was inade- 
quate, and that he was disgusted with the way 
his child was taught at that school. When 
pressed, he stated on the stand that he wished 
to rely on his complaint that the curriculum 
was inadequate, as compared with the curricu- 


- lum at the Aberdeen High School, but that he 


did not contend the teachers were inferior to 
those at Aberdeen. The differences between the 
curricula will be discussed below. 


1. The Baltimore County schools are now desegregated. 
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[Filed Application] 


In July 1959 Pettit filed an application to trans- 
fer his son to the Aberdeen High School and 
gave as the reason, “for the advantages of the 
pupil in his preparation for higher education.” 
Four other applications to transfer Negro chil- 
dren to grades nine to twelve in that school were 
filed. All of the applications were considered 
together by the Committee provided for in the 
interim rule quoted above; three were approved 
and two, including Pettit’s, were disapproved. 
An application to transfer a Negro child to the 
eighth grade was approved at the same time. 


The Committee had before it the record of 
the infant plaintiff at Sellers Point in 1956-57 
and 1957-58 and at Havre de Grace in 1958-59. 
At the latter school he received “C” (Fair) in 
three subjects, “B” (Good) in two, and “A” 
(Excellent) in music. The only test results the 
Committee had were (1) a California Achieve- 
ment test taken in February 1956, while the 
infant plaintiff was in the fifth grade, which 
showed a grade equivalent of 5.4, as against a 
norm of 5.5., and (2) an intelligence test taken 
in October 1957, which showed an IQ of 90. 
The Committee did not give or cause to be 
given any up-to-date tests.2 The Committee did 
not consider the test results to be exact measures 
of intelligence or achievement but treated them 
as guides. The Director of Instruction, who 
served as Chairman of the Committee, testified 
that the Committee also considered the recom- 
mendation of the principal of the Havre de Grace 
Consolidated School, but no record was made 
of that recommendation, and he did not remem- 
ber exactly what it was. The principal testified 
before the State Board of Education that he 
had recommended against the transfer. The 
Committee’s reason for disapproval of Pettit’s 
application, as stated in its report, was “lack of 
ability and low achievement, as evidenced by 
standardized test scores and school progress re- 
ports.” 

The County Board of Education accepted and 
approved the recommendation of the professional 
committee, and the County Superintendent 
wrote Pettit: “Your transfer request is therefore 
disallowed.” 


2. It is noteworthy that the infant plaintiff took an 
intelligence test in September 1959 in Baltimore, 
which showed an IO of 103, a shade above the 
median IQ of students in the Aberdeen High 


[Appealed to Board] 


Pettit appealed to the State Board of Educa- 
tion under. Art. 77, sec. 144, Ann. Code of Md., 
1957 ed. The State Board granted a hearing, 
after which it filed an opinion and order, which 
concluded as follows: 

“Section 5 of the Moore decree provides that 
applicants in young Pettit’s class must fulfill 
special qualifications ‘to be adjudged by a com- 
mittee consisting of the principals of the schools 
from which the pupil is transferring and the 
school to which he desires to transfer, the Direc- 
tor of Instruction and the county supervisors 
working in these schools.’ Such a committee met 
to consider the Pettit application and denied it. 

“Upon close examination, we conclude that 
as the decree is now formed, it has constituted 
the foregoing committee as an arm of the Court. 
No power over the assignment of pupils applying 
under the decree is vested in the County Super- 
intendent. Were he to countermand the com- 
mittee’s decision, his action would be invalid and 
would have to be set aside as violative of the 
decree, without any examination of the merits 
of the controversy. 

“The jurisdiction of this Board under Article 
77 of the Annotated Code of Maryland, Sec. 150, 
extends to appeals from decisions of the County 
Superintendent. In the instant case, there was 
no decision of the County Superintendent, nor 
could there have been one. There was merely 
a decision of a professional committee acting as 
an arm of the Court. 

“As the jurisdiction of this Board is limited to 
appeals from decisions of the County Superin- 
tendents, it follows that it lacked the power to 
review the decisions of the professional com- 
mittee created by the Court. 

“For the aforegoing reason, this appeal is 
hereby dismissed without prejudice to Appel- 
lant’s reapplication for transfer at a subsequent 
time between dates set forth in the Court’s de- 
cree. 


[Enrolled in Baltimore] 


Meanwhile, because of his dissatisfaction with 
the curriculum at the Havre de Grace Con- 
solidated School, which did not offer an academic 
course—algebra and a foreign language—in the 
ninth grade, Pettit sent his son to the William 
H. Lemmel Junior High School, in Baltimore. 
Like all Baltimore City schools that school is de- 
segregated, but because of its location almost 
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all of the pupils are Negroes. Pettit had to pay 
$255 for one year’s tuition, because he did not 
live in Baltimore City, and he had to pay for 
his son’s board and lodging in Baltimore. 

A standard intelligence test, which the infant 
plaintiff took in September 1959, showed an IQ 
of 103. His reading level was 7.9, his arithmetic 
level 7.2. The median IQ in the ninth grade at 
the Aberdeen High School is 99: that of the 
pupils taking the academic course about 108, 
that of the pupils taking the general course 
just over 90. The results of the achievement 
tests, which are slightly different from those 
given at the Lemmel School, vary for the five 
sections of the ninth grade from 10.5 to 9.4 in 
the academic sections and from 7.9 to 7.4 for 
those taking the general course. 

The marks of the infant plaintiff at the Lem- 
mel School have been only fair, but he is attend- 
ing his third school in three years and is living 
away from home. He has been elected to the 
student council and is now president of his class 
and chief justice of the school court. 


DISCUSSION 
(1) 


Plaintiffs first contention is “that since the 
entry of the decree of this court in the Moore 
case approving a stair step integration plan for 
the High Schools of Harford County circum- 
stances have so changed that there are no longer 
any equitable considerations entitling defend- 
ants to postpone the constitutional rights of the 
complainant and others similarly situated”. 

The evidence does not show any change of 
circumstances, and plaintiff did not seriously 
attempt to prove any such change. The modified 
plan are set out at pp. 118-119. These reasons 
116-117 and the reasons for the adoption of the 
plan are set out at pp. 118-119. These reasons 
still obtain. The plan has worked well. All Har- 
ford County schools are now desegregated 
through grade eight, they will be desegregated 
through grade nine in September 1960, and will 
be completely desegregated by September 1963. 
Some Negro children have elected to enter for- 
merly white schools; some have been transferred 
to such schools under the plan; most have 


elected to attend the consolidated schools. The’ 


provisions “for the transfer of qualified students 
in high school grades pending the final elimina- 
tion of segregation in those grades,” see 252 
F.2d 291. apply only during the transition period. 


Thereafter, Negro children will be able to trans- 
fer to another high school on the same basis as 
white children, as they now have the right to 
enter a high school on the same basis. 

In deciding whether the plan should still be 
approved, this court must consider the recent 
statement of the Fourth Circuit in Jones v. School 
Board of Alexandria, -—F.2d——, at: “Obviously 
the maintenance of a dual system of attendance 
areas based on race offends the constitutional 
rights of the plaintiffs and others similarly situ- 
ated and cannot be tolerated. It is not mentioned 
in the plan of the Alexandria School Board, and 
we may assume, in the absence of more evidence 
than the activation of the plan in the present 
record affords us, that the continuance of the 
dual system is not contemplated. In order that 
there may be no doubt about the matter, the 
enforced maintenance of such a dual system is 
here specifically condemned.” 


[Two Sets of Areas] 


In Harford County, as in many other Mary- 
land counties, there are now two sets of attend- 
ance areas, which were originally based on race. 
Each child, Negro or white, lives in what was 
formerly a white district served by a particular 
elementary school, and also in what was for- 
merly a colored district served by a particular 
school. Before desegregation the white child 
was required to enter the white school serving 
his district, the Negro child the appropriate 
colored school. Now, however, the Negro child 
may enter either school—the formerly white 
school serving the district in which he lives or 
the formerly colored consolidated school serving 
a somewhat wider district. A white child has 
exactly the same option. No tests or other “fac- 
tors” are prescribed or considered in admitting 
either Negro or white children to the several 
schools. In the Moore case, this Court said: “It 
was made clear that when an elementary school 
has been desegregated, all Negro children living 
in the area served by that school will have the 
same right to attend the school that a white 
child living in the same place would have, and 
the same option to attend that school or the 
appropriate consolidated school that a white 
child will have. The same rule will apply to the 
high schools, all of which operate at both junior 
high and senior high levels, as they become de- 
segregated, grade by grade. Of course, the 
County Board will have the right to make reason- 
ble regulations for the administration of its 
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schools. so long as the regulations do not dis- 
criminate against anyone because of his race; 
the special provisions of the June 5, 1957 reso- 
lution will apply only during the transition 
period.” 152 F.Supp. at 117-118, affd 252 F.2d 
at 291-292. The County Board may make reason- 
able regulations governing the transfer to 
auother school of a child who has already en- 
tered one school, provided those regulations are 
made for proper administrative or educational 
reasons, and do not discriminate against anyone 


hecause of his race. 


[System Constitutional] 


So applied, as it has been in Harford County 
and in many other Maryland counties with re- 
spect to all grades which have been desegre- 
gated, such a system does not violate the prin- 
ciples announced by the Supreme Court. Brown 
v. Board of Education, 347 U.S. 438, 349 U.S. 
294; Cooper v. Aaron, 358 U.S. 1; School Board 
of Charlottesville v. Allen, 4 Cir., 240 F.2d 59; 
Briggs v. Elliott, E.D.S.C., on remand, 132 
F.Supp. 776. The experience in Maryland, in- 
cluding Baltimore City,? shows that different 
individuals, both Negro and white, desire dif- 
ferent educational experiences. Some Negro par- 
ents have sent their children to predominantly 
white schools; a majority have sent their child- 
ren te schools which are entirely or predomi- 
nantly colored. Many white parents have enrolled 
their children in schools where a few or many 
Negroes have enrolled, although they could have 
sent thein elsewhere. The evidence in this case 
shows that there are at least two white children 
in the Lemmel Junior High School in Baltimore, 
where all the other pupils are colored. The 
ratios vary from county to county, as would be 
expected in a state so diverse as Maryland. The 
people of Maryland believe in such freedom of 
choice. It has produced constantly increasing 
desegregation of both public and private facili- 
ties. See Slack v. White Tower Restaurants, 181 
F.Supp. 124.4 

In School Board of City of Charlottesville v. 
Allen, supra, the Fourth Circuit quoted with ap- 
proval the apt language of Judge Bryan in one 
of th. cases then under consideration: “It must 
be remembered that the decisions of the Su- 





8. Where the schools were completely desegregated 
immediately after the first opinion of the Supreme 
Court in Brown. 

4. Since the Slack case the restaurants in the leading 
department stores in Baltimore have been desegre- 
gated. with a minimum of difficulty and no arrests. 


preme Court of the United States in Brown v. 
Board of Education, 1954 and 1955, 247 U.S. 
483 (74 S.Ct. 686, 98 L.Ed. 873) and 349 U.S. 
294 (75 S.Ct. 753, 99 L.Ed. 1083) do not compel 
the mixing of the different races in the public 
schools. No general reshuffling of the pupils in 
any school system has been commanded. The 
order of the Court is simply that no child shall 
be denied admission to a school on the basis of 
race or color. Indeed, just so a child is not 
through any form of compulsion or pressure re- 
quired to stay in a certain school, or denied 
transfer to another school, because of his race 
or color, the school heads may allow the pupil. 
whether white or Negro, to go to the same school 
as he would have attended in the absence of the 
ruling of the Supreme Court. Consequently, 
compliance with that ruling may well not necessi- 
tate such extensive changes in the school system 
as some anticipate.” 240 F.2d at 62. 


[Alexandria Board Criteria] 


The passage quoted from Jones v. School Board 
of Alexandria, supra, must be read in the light 
of the criteria considered by the Alexandria 
Board in the assignment of pupils and of the 
other factors referred to in that opinion. It 
should not be read as condemning the system 
now prevailing in the elementary grades in Har- 
ford County and which will prevail in all grades 
at the end of the transition period, provided 
that system is so administered that there will be 
in fact no discrimination of any kind between 
Negro children and white children in their ad- 
mission to any school in the county or in their 
transfer from one school to another. 

Plaintiff has not shown that the plan for the 
desegregation of the schools of Harford County, 
which was approved by this Court and by the 
Fourth Circuit, should now be disapproved. 


(2) 


Should the infant plaintiff have been admitted 
to the eighth grade of the Aberdeen High School 
in October 1958 and to the ninth grade of that 
school in September 1959? 

The Pettit family moved to Harford County 
in October 1958. The infant plaintiff was then 
attending the eighth grade in a high school in 
Baltimore County, and sought admission to the 
eighth grade in the Aberdeen High School, 
which served the district in which he lived. If 
he had been one year younger, he would have 
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been admitted as of right to enter the seventh 
grade at that school, but the Director of Instruc- 
tion ruled that the infant plaintiff was required 
to attend the Havre de Grace Consolidated 
School. At that time the Aberdeen High School 
offered an academic curriculum, a commercial 
curriculum and a general curriculum. There was 
no academic curriculum at the Havre de Grace 
Consolidated School. Such a curriculum was 
started there in grade ten in 1959-60; it begins 
in grade nine at Aberdeen. Since the infant 
plaintiff's father wished him to take the academic 
curriculum, to prepare him for higher educa- 
tion, it is obvious that the curriculum at the 
Consolidated School was not equal to the curri- 
culum at the Aberdeen High School. Under the 
law as it stood before Brown v. Board of Educa- 
tion the infant plaintiff would have been en- 
titled to relief under the separate but equal 
doctrine; under the law as it stands since Brown, 
the inequality of the curricula entitled him to 
admission to the Aberdeen High School unless 
there were overwhelming equitable considera- 
tions to justify the denial of such relief. Groves 
v. Board of Education of St. Mary’s County, Md., 
164 F.Supp. 621, 625, aff'd 261 F.2d 527, 530. 
No such overwhelming equitable considerations 
exist in this case. The infant plaintiff should 
have been admitted to the eighth grade of the 
Aberdeen High School in October 1958. 


[ Review School Action] 


This decision makes it unnecessary for this 
Court to review the action of the Committee, 
the Board and the Superintendent on the appli- 
cation for transfer filed in July 1959, However, I 
wish to make it clear that I do not agree with 
plaintiff's witness, brought down from New York, 
that the Committee acted without any reason- 
able basis in refusing the transfer. His reasons 
for that opinion were not convincing. He later 
testified that the infant plaintiff was “not out of 
the range of consideration” for the academic 
curriculum at Aberdeen. I agree with the latter 
statement. The application presented the Com- 
mittee with a border-line case, which could 
reasonably have been decided either way. The 


conclusion of the Committee might have been ° 


different if the Committee had given intelligence 
and achievement tests to the infant plaintiff and 
if the results had been the same as in the tests 
given at the Lemmel School in Baltimore the next 


month. In future border-line cases, up-to-date 
test results should be obtained.® 

In passing, it should be noted that I do not 
agree with the conclusion of the State Board that 
the Committee is “an arm of the Court.” The 
decree in the Moore case approved and gave 
effect to the plan of desegregation as adopted 
and modified by the County Board. That plan 
established the Committee and the criteria upon 
which it should act in making its “evaluations.” 
The several applications for transfer were ap- 
proved or disapproved by the County Board, 
and the formal rulings were communicated to 
the applicants by the County Superintendent. 
Under the Maryland statutes and decisions an 
appeal lies to the State Board of Education from 
such action with respect to any administrative 
problems involved, although legal questions may 
be taken immediately to the courts. See Robin- 
son v. Board of Education of St. Mary’s County, 
Md., D. Md., 143 F.Supp. 481, where the Mary- 
land statutes and decisions are fully discussed. 
Of course, many problems involve both adminis- 
trative aud legal questions, and this Court de- 
cided in Robinson and in Moore that it was 
generally desirable, as a matter of comity and 
discretion, for a federal court to defer decision 
until the State Board has been given an oppor- 
tunity to pass on such a problem. In the instant 
case, the administrative and educational ques- 
tions involved in the “evaluation” made by the 
Committee, and in the decision made by the 
County Board and the Superintendent on the 
July 1959 application, were matters which could 
better be decided by the State Board than by 
this Court, leaving to the courts the legal ques- 
tions involved. 

I hope that the State Board will be willing to 
pass on such administrative and educational 
questions in the future; otherwise it would be 
futile for this Court to continue to insist that 
applicants appeal to the State Board before 
seeking relief in this Court. 


(3) 
The question remains what relief should be 
granted—whether this Court should require de- 
fendants to admit the infant plaintiff to the tenth 


5. If the infant plaintiff had been admitted to the 
Aberdeen High School in 1958 or 1959, the prin- 
cipal of that school and others in authority would 
have had the undoubted right to assign him, like 

any other child, to the proper le and the proper 
curriculum under rules or decisions made and ap- 
plied for educational or administrative reasons and 
not because of the child’s race. 
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grade of the Aberdeen High School in Septem- 
ber 1960. 

I have found that the infant plaintiff should 
have been admitted to the eighth grade of the 
Aberdeen High School in October 1958. Be- 
cause he was not so admitted, and because of 
his father’s dissatisfaction with the curriculum 
at the Consolidated School, the boy has spent 
his three junior high years at three different 
schools, in the seventh grade at Sellers Point, 
the eighth at Havre de Grace Consolidated, and 
the ninth at the Lemme! Junior High in Bal- 
timore. He will have to enter another school in 
September 1960, since the junior high schools in 
Baltimore do not go beyond the ninth grade. 
His IQ is adequate for the academic curriculum 
at Aberdeen or anywhere else in Maryland. His 
achievement has not been anything like so good, 
for a great variety of reasons, some of which 
would militate against his success in the aca- 
demic curriculum at Aberdeen and some of 
which would not. It is hard to tell how much 
he has matured, and how well he would do in 
the tenth grade of the academic course, in the 
tenth grade of the general course, or in any other 
grade or curriculum at Aberdeen or elsewhere. 

The second opinion of the Supreme Court in 
Brown requires district courts to weigh the 
equities and to adjust and reconcile public and 
private needs. Groves v. Board of Education of 
St. Mary’s County, Md., 164 F.Supp. at 625. On 
appeal in the Groves case the Fourth Circuit 
said: “Undoubtedly the District Judge should 
not take the formulation of a plan for the inte- 
gration of the schools out of the hands of the 
school authorities but, on the other hand, he 
may not disregard his own responsibility to deter- 
mine not only whether a plan is offered in good 
faith but whether it is reasonable in all its 
aspects; and this includes the duty to determine 
whether an exception to the plan in a given 
case should be made.” 261 F.2d at 530. 


[Entitled to Chance] 


Under all the circumstances, the infant plain- 
tiff is entitled to the chance to make good in the 
tenth grade of the academic curriculum at the 
Aberdeen High School if he wishes to take that 
chance. Of course, the principal and the faculty 
of that school should advise him whether he 
should enter the academic or the general course. 
and if he chooses the academic course, whether 
it would be wiser for him to enter the ninth 
grade or the tenth grade. If he decides to enter 
the tenth grade of the academic course, or to 
enter some other grade or course, the question 
whether his work justifies his continuation in 
that class or requires his transfer to some other 
class is for the school authorities, to be decided 
by them without regard to the race of the in- 
fant plaintiff. Once again I express my confi- 
dence in the good faith and ability of the Super- 
intendent and the staff of the Harford County 
school system. 


I will sign a decree appropriately worded to 
require defendants to admit the infant plaintiff 
to the Aberdeen High School at the beginning 
of the 1960-61 school year, to the same grade 
and course as white children similarly situated, 
and according to the same procedure that white 
children are admitted to that school. The prin- 
cipal of the Aberdeen High School or other ap- 
propriate personnel may counsel the infant 
plaintiff to pursue such course of studies as, in 
the regular operation of the school, they would 
counsel white children similarly situated to pur- 
sue. He will be required to conform to such 
advice to the same extent that white children 
similarly situated are required to conform. At 
no time shall he be assigned to a course of study, 
graded, promoted or demoted, except in ac- 
cordance with the regular policy of the school to 
assign, grade, promote, or demote white chil- 
dren similarly situated. 
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EDUCATION 


Private Schools—New Jersey 


HOWARD SAVINGS INSTITUTION OF NEWARK, New Jersey, Executor under the Will of C. 
Edward McKinney, Jr., deceased v. TRUSTEES OF AMHERST COLLEGE, the Attorney Gen- 
eral of the State of New Jersey, Alice J. Stevens, Florence Peep and Albert Hughey. 


Superior Court of New Jersey, Chancery Division, April 14, 1960, 160 A.2d 177. 


SUMMARY: An executor of a will filed a complaint in the New Jersey superior court, chan- 
cery division, requesting construction of certain provisions thereof and instructions directing 
the administration of the estate. By the provisions in question, the testator gave Amherst 
College funds “to be held in trust to be used as a scholarship loan fund for deserving Ameri- 
can born, Protestant, Gentile boys of good moral repute, not given to gambling, smoking. 
drinking or similar acts.’ In view of a charter provision that “no student shall be. . . denied 
any of the privileges . . . of said College, on account of the religious opinions he may enter- 
tain,” Amherst College declined to accept the funds unless the restrictive religious condi- 
tions were removed. Initially, the court determined from various writings of testator that his 
kinfolk, claiming against the will, were not desirable beneficiary parties in his view; and 
therefore it denied relief to them. On the basis of evidence that testator was a loyal supporter 
of Amherst (his alma mater), was not especially identified with any religious tenets or dis- 
criminatory principles, and had declined to include a gift over provision in the trust should 
Amherst not accept it as offered, the court concluded that testator was “completely satisfied to 
leave his purposeful charity singularly entrusted to the trusteeship of Amherst” and that that 
was his “ultimate desire,”’ whereas the insertion of words “Protestant” and “Gentile” was not 
paramount for his creative intent. Under the cy pres doctrine, the court then decided that 
testator, if he had known of Amherst’s decision to decline the gift on the conditions stated, 
would not have adhered to the restrictive expressions in question so as to defeat his chosen 
trusteeship and to prefer instead another institution not of his choice. The executor was there- 
fore directed to turn the funds over to the college “to function in all other respects as will 
accord with the remaining terms and conditions of said trust.” 

PINDAR, J.S.C. situate at Amherst, Massachusetts, to be 
held in trust to be used as a scholarship loan 





Plaintiff as executor under the last will and 
testament of C. Edward McKinney, Jr., de- 
ceased, files this complaint for construction of 
certain paragraphs of the said will and for 
instructions directing the administration of the 
estate respecting the provisions of paragraphs 
Thirtieth and Thirty-third thereof. The testator 
died on October 21, 1957, a resident of Essex 
County, New Jersey, and his will and codicil 
were probated on November 6, 1957 in said 
county with letters testamentary issued to the 
plaintiff, who undertook administration and con- 
tinues as executor. 


[Pertinent Will Provisions] 


The pertinent paragraphs are fully set forth 
below: 


“Thirtieth: I give and bequeath the sum 
of Fifty Thousand Dollars ($50,000.) to 
Amherst College, an institution of learning, 


fund for deserving American born, Protes- 
tant, Gentile boys of good moral repute, 
not given to gambling, smoking, drinking 
or similar acts. (It being my thought that 
if a young man has enough funds to allow 
the waste of smoking, he certainly does not 
need help.) The money loaned from said 
fund is to repaid to the fund at the earliest 
moment so that others may benefit from its 


use, 
* e e * ° 2 e 


2 oO a * * a s 


“Thirty-third: All the rest, residue and re- 
mainder of my estate, real, personal and 
mixed, of whatsoever kind and wheresoever 
situate, of which I shall die seized or pos- 
sessed, I give devise and bequeath unto 
Amherst College aforesaid to be held on the 
the same trusts as mentioned in paragraph 
thirtieth aforesaid.” (Italics added.) 


Named as defendants herein are The Trustees 
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of Amherst College (called Amherst hereafter), 
the Attorney General of the State of New Jersey 
(called State hereafter), Alice J. Stevens, Flor- 
ence Peep and Albert Hughey (called Kinfolk 
hereafter ). 

Plaintiff's action has direct concern with a 
forced dilemmatic involution caused by an as- 
sumed interpretation on the part of Amherst 
under Section 6 of its charter in language as 
follows: 


“Sec. 6. And be it further enacted, That no 
Instructor in said College shall ever be re- 
quired by the Trustees to profess any partic- 
ular religious opinions, as a test of office; 
and no student shall be refused admission 
to, or denied any of the privileges, honors, or 
degrees of said College, on account of the 
religious opinions he may entertain.” (Italics 


added. ) 


[College Resolution] 


By virtue of the aforestated provision Am- 
herst adopted the following resolution: 


“Resolved, that Amherst College declines 
to accept the legacy and the residue under 
the will of C. Edward McKinney, Jr., upon 
conditions which will prevent the use of the 
scholarship loan fund for the benefit of any 
of its students on religious grounds; but it 
will accept the same if it will not be so 
restricted in the use of the fund.” 


In the light of the aforementioned position 
Amherst by its answer seeks an adjudication that 
the classifying words, “Protestant” and “Gentile,” 
be exciuded as being discriminatory by statute 
(N.J.S.A. 18:25-1 et seq.), or as being contrary 
to public policy. In such event said defendant 
purposes that the court invoke the cy pres 
doctrine with favorable effect to award the 
pertinent trust bequests to Amherst to be fune- 
tioned in all other respects as declared by the 
testator. 

State as an indispensible party to a cause 
involving eleemosynary institutions, by its an- 
swer. joins with plaintiff for such judicial con- 
struction and direction which will best serve 
the public interest respecting the bequests 
herein. 

Kinfolk by answer, likewise acceding to the 
necessity of judicial action as aforesaid, urge 
that the declination by Amherst effectuates a 
failure of the testamentary trust with the result 


that plaintiff's testator died intestate as to the 
question which funds should become their prop- 
erty by way of descent and distribution under 
N.J.S. 3A:4-5, N.J.S.A. 

It should be noted here that at the hearing 
it was shown defendants Albert Hughey and 
Florence Peep are brother and sister and first 
cousins of testator, being children of a sister of 
testator’s father; and that defendant Alice J. 
Stevens is a cousin once removed, being a first 
cousin of testator’s mother. In the light of the 
aforestated degree of kindred it was stipulated 
that Alice J. Stevens had no statutory right to 
any share of the controversial trust funds. 

The related diversified positions of the parties 
require consideration of their respective conten- 
tions in the selected order hereinafter set forth. 


[Cnaritable Trusts Principles] 


Initially, it will be shown that the funds in 
question must be regarded as a charitable trust. 
So classified it should not lose its manifest 
beneficial use. Instead, every manner for the 
purposive intent of the testator must be pre- 
served. In the case of Morristown Trust Co. v. 
Protestant Episcopal Church, 1 N.J.Super. 418, 
at page 421, 61 A.2d 762, at page 764 (Ch. 
Div. 1948), the court said: 


“When a gift for charitable uses can no 
longer be administered in exact accordance 
with the intention of the donor, this Court 
has the undoubted power, under its general 
equity jurisdiction, to direct that the gift be 
administered cy pres—that is, as nearly as 
possible in conformity with the intention 
of the donor. [Citing cases.]” 


The issue of an established charitable trust 
was fully reviewed and determined by our 
Supreme Court in the case of Wilher v. Owens, 
2.N.J. 167, 65 A.2d 843 (1949), affirming Wilber 
v. Asbury Park National Bank & Trust Co., 142 
NJ.Eq. 99, 59 A2d 570 (Ch.1948). That case 
involved a beneficial trust to continue and 
publish for popular understanding certain “re- 
searches” set forth in the manuscripts of testator. 
Alternative trustees were named upon certain 
conditions which were not acceptable. Princeton 
University, the last listed trustee, likewise de- 
clined but in a manner stated willingness to 
accept if the testamentary bequest passed to 
Princeton by application of the cy pres doctrine 
with permission for study use in its department 
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of philosophy for purposes considered akin to 
the research of the testator. A decree to that 
effect was affirmed on appeal. At 2 N.J. 74, 65 
A.2d 846, the court said: 


“A general charitable intention is out- 
standing in these provisions. The design 
of the trust created by the tenth paragraph 
is the advancement of education and learn- 
ing, and therefore it is a charitable trust. 
Trusts for the advancement of knowledge 
by research or otherwise are charitable.” 


Continuing, the court said at page 177 of 2 
N.J., at page 847 of 65 A.2d: 


“The trust does not fail because it is im- 
possible or impracticable to carry out the 
particular charitable purpose. The judicial 
power of cy pres is invocable to effectuate 
the more general intention to devote the 
property to charitable uses. The words ‘cy 
pres’ are Norman French meaning ‘so near’ 
or ‘as near;’ and the term itself suggests the 
limitations of the principle. Cy pres is ‘the 
doctrine of nearness or approximation.’ 
MacKenzie v. Trustees of Presbytery of 
Jersey City, supra (67 N.J.Eq. 652, 61 A. 
[1027] 1035 (E. & A.1905)); Crane v. 
Morristown School Foundation, supra (120 
N.J.Eq. 583, 187 A. 632 (E. & A.1936)). 
Where fulfillment of the specific charitable 
intent cannot be had, equity will in the 
exercise of the power apply the property 
to a similar charitable purpose in accordance 
with the more general charitable intent. 
This on the theory that the testator would 
have so ordained if he had realized that it 
would be impossible to carry out the partic- 
ular purpose. By this process, the intention 
of the testator is fulfilled as nearly as it is 
possible to do. Scott on Trusts, sections 399, 
399.2. We find nothing to indicate a purpose 
to terminate the trust here if the specific 
intent failed of attainment. The special in- 
tent was but a means to an end. The partic- 
ular purpose was subordinate to the general 
charitable intention; and the decree consti- 
tutes a proper exercise of the power of cy 
pres. It falls within the general charitable 
intention and approaches as nearly as may 
be the particular purpose of the settlor.” 


Adopting the propriety of the application of 
cy pres the court, at page 178 of 2 N.J., at page 
848 of 65 A.2d, further said: 


“Where the principle is applicable, Chan- 
cery will give heed, in seeking for a charit- 
able purpose falling within the general 
charitable intention, not only to the lan- 
guage of the trust instrument itself, but to 
all the circumstances tending to indicate the 
settlor’s probable desires if he had realized 
that the particular purpose could not be 
carried out. Restatement, Trusts, section 599, 
Comment C. This is according to the gen- 
eral canon of construction. In re Fisler’s 
Estate, 133 N.J.Eq. 421, 30 A.2d 894 (E. 
& A. 1943).” 


[A Primary Principle] 


The primary principle as expressed by the 
above stated legalism is justification to conclude 
against any failure of the testamentay trust 
sub judice to establish a status of intestacy. 
Succinctly stated preservation of the beueficial 
trust at bar excludes the existence of any funds 
which could be inherited by descent or distri- 
bution. Moreover, the testament here being 
construed provides no manner or form whatever 
of a gift over respecting the declared trust which 
could sustain a rightful share therein to any heir 
or next of kin. 

A reading of the entire will and codicil, in- 
cluding the form and contents of a certain prior 
will with regard to inserted delineations therein, 
together with the several written memos stipu- 
lated as part of the record for the ultimate 
guidance of the scrivener in preparing the testa- 
ment sub judice, clearly establishes that neither 
defendant, now comprising Kinfolk, was a de- 
sirable beneficiary party. Testator was unmar- 
ried. No relations between the Kinfolk parties 
and decedent included personal association. 
Other than a nominal memorial to testator’s long- 
deceased father, his entire estate besides the 
pertinent trust is left to unrelated friends and 
associates. Accordingly, the litigated cause of 
action of the Kinfolk will be dismissed and the 
relief sought by them denied. 


[Pivotal Questions] 


We succeed to the pivotal questions for de- 
termination: (a) In what manner should the 


‘court view and construe the testamentary intent 


of plaintiff's testator to establish a scholarship 
loan fund? (b) By what means did the testator 
intend the said fund was to function? The former 
has vital concern with the characterized “Prot- 
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estant” and “Gentile” status of applicants for a 
loan. The latter comprehends the actual design 
under which the beneficiaries were to be en- 
trusted. 


The truism of purpose and desire of testator 
to afford the beneficiaries of the declared trust 
such privilege is not conclusively confined to 
the qualified secularity expressed. Insertion of 
the words “Protestant” and “Gentile” was not 
paramount for the creative intent of decedent. 
To apply regulation so strictly would be indeed 
a novel course and not in harmony with the 
preferred vigilance of a court exercising equi- 
table jurisdiction, seeking to correct that in 
which the law by reason of its universality is 
deficient. Upon construction, it is most important 
that regard be given to the ultimate rationale 
which will best serve the whole problem. 

As a matter of highest significance this testator 
was equally, if not more so, concerned with sev- 
eral other qualifications of recipients. He ex- 
pressed cumulative preference that they “be 
deserving, American boys, and of good moral 
repute.” He specificially defines “Gambling, 
smoking, drinking or similar acts.” Surely, sound 
construction should not rest only on membership 
in a particular religion for the indubitable rea- 
son all sects hold peculiar claim to morality. 


[Reasons to Sustain Trust] 


A far more conducing reason to sustain de- 
cedent’s testamentary trust can be found from 
the circumstances of his close regard and re- 
spect for Amherst College. He matriculated there 
in 1892 and graduated in 1896. It is evident 
he contributed to the alumni fund and attended 
periodic reunions. The last was in 1956, the 
year preceding testator’s death. 

There is convincing impression that testator 
had the highest regard for Amherst College as 
a seat of learning. Neither his will nor his codicil 
contains any provision for alternative control 
of the trust in the event of a failure of accept- 
ance by Amherst. To that degree it can be 
reasonably interpreted that testator was com- 
pletely satisfied to leave his purposeful charity 
singularly entrusted to the trusteeship of Am- 
herst. That such was testator’s ultimate desire 
is disclosed by the following. 

Strong persuasion should be given to a direct 
reference to testator’s prior will and the ac- 
companying memos to the scrivener of the will 
herein. The former testament was silent about 


any substitution for the beneficiary scholarship 
fund although in the handwritten memorandum 
of decedent there do appear certain delineations 
and instruction in that respect. As to that factor 
it will be noticed that in making the memoran- 
dum testator had in mind another institution to 
succeed to this trust. Substantially quoted he 
expressed the alternative thus, “in case Am- 
herst College does not care to accept the gift as 
offered then make the offer to Mass. Institute of 
Technology—at Cambridge, Mass.” Of course, 
if that expression could be finalized as testator’s 
disposition of and direction for the fund under 
review there would be absolute need to sustain 
and confirm the position calling for a substituted 
trusteeship to receive and function the trust, but 
it is clear and unequivocal that the mentioned 
alternative choice of testator was cancelled and 
removed from consideration of the scrivener by 
the evident exclusion—the physical crossing out 
of the alternative thought in the memorandum. 
By that conduct the only reasonable adequate 
and logical determination is that the intention 
of the testator was to affirm the apparent con- 
clusion that the disputed scholarship loan fund 
go to and function in the manner as ultimately 
expressed in the testament under review. 


No instance of record indicates that the named 
beneficial trustee either on its part or to the 
knowledge of testator upheld any principle what- 
ever toward discrimination. Amherst was shown 
to be non-sectarian, and the resolution of Am- 
herst clearly belies any other disposition. Too, 
the record contains scant, if any, evidence in- 
dicating that decedent was especially identified 
with the tenets of any religion. 


[Status of the College] 


No discriminatory aspect is invoked by the 
use of the disputed words on the private, non- 
sectarian status of Amherst. It is denominated 
as a private institution, subject to no outside 
control scholastically or in any wise supervised 
by reason of the contribution of public money. 
Such factual situation excludes all valid bases 
for statutory regulation; that is the related priv- 
ate character of Amherst precludes application 
of our statutes, described as the “Law Against 
Discrimination” (N.J.S.A. 18:25-1 et seq.). Sec- 
tion 4 is descriptive of inapplicability. Likewise 
section 5(j) excludes Amherst by the following 
pertinent excerpt: 


“Nothing herein contained shall be con- 
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strued to include or to apply to, any in- 
stitution, bona fide club, or place of accom- 
modation, which is in its nature distinctly 
private.” (Italics added.) 


Nor is there support shown for the contention 
that discrimination exists in violation of a pre- 
vailing public policy where as here the charitable 
trust stems from testamentary means. Under 
long-recognized, and present, law a testator re- 
tains the right to dispose of his private estate 
in whatever manner and according to such terms 
and conditions as meet his wishes and desires, 
in the absence, as here, of any prescribed law 
to the contrary. An enlightened discussion of the 
element of public policy with relation to testa- 
mentary disposition of one’s estate will be found 
in the opinion of Vice Chancellor Berry of our 
former Court of Chancery. In Girard Trust Co. 
v. Schmitz, 129 N.J.Eq. 444, at page 454, 20 A.2d 
21, at page 28 (Ch. 1941), the Vice Chancellor 
said: 


“The meaning of the phrase ‘public 
policy’ is vague and variable. Courts have 
not defined it with exactness and there is 
no fixed rule by which to determine what 
acts are repugnant to it.” 


The existing inapplicability of statutory ob- 
jection and the non-existence of any legal re- 
striction for disposal of property by will 
warrants the conclusion that the classified words 
“Protestant” and “Gentile” are not discriminatory 
in nature or effect to render the operation of 
the scholarship loan fund by Amherst impossible 
or impracticable. Wilber v. Owens, supra. Al- 
though the position of Amherst is at variance 
with this determination against discrimination 
that situation is without effect upon the con- 
clusion hereinafter stated. 


Finally, consideration will be given the long- 
recognized rules which govern judicial con- 
struction of wills. To that effect the construction 
to be adopted is that which will support a clear 
and convincing testamentary intent. 


[The Cy Pres Doctrine] 


The unequivocal course of the doctrine of cy 
pres poses these questions: (1) What would be 
the preferable intent of testator if he understood 
that the assumed religious classification of the 
recipients of his trust defeated his chosen trus- 
teeship? (2) Can it be said that in such event 
he would prefer his charity to succeed to another 
institution or trustee not of his selection? It is 
believed not. Under the circumstances of this 
record both questions can have only one answer. 
It is inescapable that decedent would not adhere 
to the characterizations but by far prefer such 
solution as would preserve the manner of per- 
formance of his trust, as he had intended, for 
boys desiring admission to Amherst to the elimi- 
nation of the words “Protestant” and “Gentile.” 

The case of In re Fox’ Estate, 4 N.J. 587, 593, 
73 A.2d 575, 577 (1950), states: 


“The judicial interpretive function is to 
find the meaning of the testator as expressed 
in the language used, considered in the light 
of the attendant circumstances, and effectu- 
ate it. In re Fisler’s Estate, 133 N.J.Eq. 421, 
30 A.2d 894 (E. & A.1943).” 


[Judgment to Be Entered] 


In the light of the foregoing, upon a finding 
of fact and under applicable law, it is concluded 
that judgment will be entered to exclude from 
the Thirtieth and Thirty-third paragraphs of the 
last will and testament of C. Edward McKinney, 
Jr., deceased, the words “Protestant” and “Gen- 
tile’; and that the plaintiff as executor be di- 
rected by virtue of the doctrine of cy pres to 
accordingly turn over to Amherst College the 
funds of the trust sub judice to function in all 
other respects as will accord with the remaining 
terms and conditions of said trust. 

The aforesaid conclusion makes it unnecessary 
to decide the question of authority of the court 
to name a substituted trustee in a proper case. 

Judgment should be presented in conformity 
with these conclusions. 
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EDUCATION 


Public Schools—Texas 


Sandra Craig BOSON et al. v. Dr. Edwin L. RIPPY, as President of the Board of Trustees 
of the Dallas Independent School District, Dallas County, Texas, et al. 


United States Court of Appeals, Fifth Circuit, March 11, 1960; Rehearing denied, April 8, 1960, 275 
F.2d 850. 


SUMMARY: In a class action, Dallas County, Texas, Negro children sought a declaration of 
rights and injunctive relief in federal court relating to their admission to county public 
schools on a nonsegregated basis. After extended litigation [see summary at 3 Race Rel. L. 
Rep. 17 (1958) ] the court issued an order requiring desegregation to be commenced at the 
January. 1958, term. 2 Race Rel. L. Rep. 985 (1957). On appeal, the Court of Appeals 
for the Fifth Circuit reversed and remanded with instructions that before a specific date 
should be fixed or orders or judgments entered to require desegregation, “the school au- 
thorities should be accorded a reasonable further opportunity promptly to meet their pri- 
mary responsibility.” 250 F.2d 690, 3 Race Rel. L. Rep. 17 (1958). On August 4, 1959, the 
district court denied a motion by plaintiffs for an order requiring defendants immediately 
to desegregate. The court stated that defendants had made a prompt and reasonable start 
and were proceeding toward a good faith compliance with pertinent judicial orders and judg- 
ments: that they were pursuing legal remedies under 1957 Texas legislation [2 Race Rel. L. 
Rep. 695 (1957) ]. which remedies they had not exhausted; and that it was physically impos- 
sible and impracticable to integrate the schools by the beginning of the fall term of the 
1959-60 year. Recessing the hearing until the first Monday in April, 1960, the court held 
that some further time should elapse before the setting of a definite date for desegregation. 
in order that new conditions and evidence might be considered, but that defendants should 
take steps to call an election as provided by the 1957 legislation, and such other steps as are 
possible to comply with present court decisions. 4 Race Rel. L. Rep. 877 (N.D. Tex. 1959). 
Plaintiffs filed notice of appeal “from the decree and final judgment entered in this action 
on the 4th day of August, 1959, denying Plaintiffs’ motion for further relief praying for a 
judgment. . . requiring Defendants to immediately desegregate the schools.” The Court of 
Appeals determined that it had appellate jurisdiction since the order appealed from had re- 
fused to modify an injunction and that the appeal’s scope was not limited by the quoted lan- 
guage of the notice of appeal, which simply described the judgment below. It was held that 
the district court should have required the defendants to “make a prompt and reasonable 
start toward full compliance” with its original injunction of April 16, 1958, by requiring 
them to submit a plan for effectuating a transition to a racially nondiscriminatory school 
system in time for the plan to be considered and ruled on at the hearing on the first Monday 
in April, 1960. Because that date was almost at hand, the court modified the district court 
order to compel such requirements of defendants within thirty days of the Court of Appeals 
judgment. The district court was directed to hold a full hearing on the plan within thirty 
days after its submission. So modified, the order was affirmed, with one judge dissenting. 


Before RIVES, Chief Judge, and CAMERON and WISDOM, Circuit Judges. 


PER CURIAM. 133 F.Supp. 811; Brown v. Rippy, 5 Cir., 1956, 


233 F.2d 796: certiorari denied Oct. 22, 1956. 


This class action seeking admission of Negro 
children to the Dallas public schools on a non- 
racial basis was commenced in July 1955. Its 
history may be traced through many reported 
opinions on various stages and phases of the 
litigation, e. g. Bell v. Rippy, D.C.N.D. Tex.1955, 


352 U.S. 878, 77 S.Ct. 99, 1 L.Ed.2d 79; Bell v. 
Rippy, D.C.N.D.Tex.1956, 146 F.Supp. 485: 


Borders v. Rippy, 5 Cir., 1957, 247 F.2d 268: 
Rippy v. Borders, 5 Cir., 1957, 250 F.2d 690; see 
also Dallas Independent School District v. Edgar, 
5 Cir., 1958, 255 F.2d 455. 
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[District Court Judgment] The defendants replied to the motion, and 


prayed, “that this Honorable Court overrule and 


The present phase begins with the entry by deny Plaintiffs’ said Motion.” 


the District Court on April 16th, 1958, of a final 
judgment in part as follows: 


“It is, Therefore, the Order, Judgment 
and Decree of the Court that the Defendant 
Independent School District of Dallas, its 
Board of Education, a Corporation, and its 
agents, its servants, its employees, their suc- 
cessors in office and those in concert with 
them, who shall receive notice of this order, 
be, and the same are hereby, restrained 
and enjoined from requiring and permitting 
segregation of the races in any school under 
their supervision, from and after such time 
as may be necessary to make arrangements 
for admission of children to such schools on 
a racially non-discriminatory basis with all 
deliberate speed, as required by the de- 
cision of the Supreme Court in Brown vs. 
Board of Education of Topeka, 349 U.S. 294 
[75 S.Ct. 753, 99 L.Ed. 1083], and retaining 
jurisdiction of the cause for such further 
hearings and proceedings and the entry of 
such orders and judgments as may be neces- 
sary or appropriate to require compliance 
with such judgment.” 


[Statements at Hearing] 


The hearing on the motion and answer was 
held on July 30, 1959, at which time counsel for 


the respective parties made opening statements 
as follows: 


“Mr. Durham: 

“If the Court will permit me I can state it 
very shortly. 

“The plaintiffs filed suit some time ago, 
and Your Honor knows the history of it. 

“The substance of the motion is that the 
Dallas Independent School District, in face 
of the April 16th judgment, is still being 
operated on a racial segregated basis, and 
we ask the Court to enter a decree directing 
the defendants to comply with that decree. 

“The defendants have filed an answer to 
our motion, and in Allegation 10 they admit 
that the School District is still being oper- 
ated on a racial segregated basis in the face 
of the April 16th judgment; therefore, on 
the face of the record there appears to be 
no substantial controversy to the main issue 
that the school is being operated on a racial 





: : segregated basis. We, therefore, believe that 
[Motion for Further Relief] the case at that point, that a decree should 
On May 20, 1959, about thirteen months after be rendered on the face of the record direct- 
the entry of said judgment, the plaintiffs filed ing the School Board to bring in a plan of 
their “Motion for Further Relief,” which con- desegregation within a reasonable time, 
cluded with the following prayer: which would provide for desegregation be- 





“Wherefore, plaintiffs respectfully pray 
the Court to enter an order directing and 
requiring defendants to comply forthwith 
with this Court’s judgment and orders 
issued April 16, 1958, by immediately oper- 
ating all schools under their supervision in 
the Dallas Independent School District on 
a nonracial, nondiscriminatory basis; and 
that defendants be further directed to now 
permit plaintiffs and all Negro minors 
similarly situated to enter, matriculate and 
study in schools under their supervision 
without regard to race and color. 

“Plaintiffs also pray the Court to allow 
them their costs and for such other and 
further relief, judgments and decrees as 
may appear equitable and just in the 
premises.” 


ginning September, 1960. 

“This would alleviate the fear of defend- 
ants that stress reference to that being 
impractical to do it September, 1959, or in 
the middle of the term. 

“Therefore, we believe, on the face of the 
record, there being no substantial contro- 
versy, the plaintiff would not be required to 
offer any evidence on the motion. 

“Mr. Strasburger: 

“If your Honor please, we respectfully 
disagree with opposing counsel. As we view 
the issue today it is simply whether or not 
we have complied with the former order, 
that we move with all deliberate speed. We 
feel that we have moved with all deliberate 
speed, and will continue to do so. 

“Our pleadings join issue with them, that 
they are not entitled to the relief they prav 
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for today, that they are in too big a hurry, 
that the best interests of all the children 
and all the community demands that we 
continue as we have continued in the past 
and doing our dead level best to stay within 
the Constitution and laws, and within 
the sulings of the Court, uot only of the 
United States but of the State of Texas.” 


[Court's Oral Opinion] 


The Court proceeded to hear all of the testi- 
mony offered by the parties, and at the con- 
clusion of the hearing delivered a long oral 
opinion which comprises thirteen pages of the 
printed record and concludes as follows: 


“From the evidence before us, and from 
the statement of counsel for the plaintiffs, 
it is not urged before September 1960. Just 
what problem will be confronting you in 
1960, or by the fall of 1960, the Court can 
hardly foresee. I can only say to you, put 
your house in order for integration, for it is 
ahead of you. 

“We will not name any date, nor will we 
write any order, except that we have not 
reached the time, to which counsel for plain- 
tiff agrees, that integration can take place 
this year. 

“U think an appropriate order will be that 
the School Board be instructed to further 
study this question, and that some definite 
action be taken, perhaps toward holding 
this election or doing other things, some- 
time next spring, but we cannot say definite- 
ly whether or not it will take place at any 
particular time, day, month or year, we 
don’t know, because we don’t know what 
tomorrow may bring forth.” 


The plaintiffs then moved “* * * that the 
Court enter an order disposing of Plaintiffs’ 
motion and for such other and further relief as 
they may be entitled to in the premises.” 

In response to that motion, the Court on 
August 4, 1959, entered its order in part as 
follows: 


“That the praver of the Plaintiffs for an 
order directing and requiring Defendants 
to immediately desegregate is denied; but 
this Court retains jurisdiction of this cause 
for such further hearings and proceedings 
and tke entry of such orders and judgments 
as might be necessary or appropriate to 


require compliance with this Order as well 
as the judgment of the Appellate Courts, 
and this hearing is recessed for the time 
being to be resumed on the first Monday in 
April, A. D. 1960.” 


On August 12th, 1959, the plaintiffs filed their 
notice of appeal “* ° * from the decree and 
final judgment entered in this action on the 4th 
day of August, 1959, denying Plaintiffs’ motion 
for further relief praying for a judgment and 
decree of the Court directing and requiring 
the Defendants to immediately desegregate the 
schools in the Dallas Independent School Dis- 
trict.” 

The order of Aug. st 4, 1959, refuses to modify 
an injunction, and this Court, under 28 U.S.C.A. 
§ 1292(a) (1), has jurisdiction of an appeal from 
that order. Compare Allen v. County School 
Board of Prince Edward County, Va., 4 Cir., 
1957, 249 F.2d 462. 


[Appeal Scope Not Limited] 


The language which we have quoted from 
the notice of appeal simply describes the judg- 
ment or order from which the appeal is prose- 
cuted and was obviously not intended to limit 
the scope of the appeal, and does not have that 
effect. 

Upon consideration of the evidence, and of the 
entire record, we find no error in the order ap- 
pealed from except an error of omission. The 
Court should have required the defendants to 
“make a prompt and reasonable start toward full 
compliance” with its original injunction order 
of April 16th, 1958, and to that end, it should 
have required the defendants to submit a plan 
for effectuating a transition to a racially nondis- 
criminatory school system in time for such plan 
to be considered and ruled on by the Court on 
the date to which the hearing was recessed, viz., 
the first Monday in April, 1960. See Brown v. 
Board of Education, 1955, 349 U.S. 294, 300, 75 
S.Ct. 753, 99 L.Ed. 1083. That date being almost 
at hand, the order of the district court is modi- 
fied so as to require the defendants to “make a 
prompt and reasonable start toward full com- 
pliance” with its injunction order of April 16th, 
1958, and to that end, within thirty days from 
the date on which the present judgment of this 
Court of Appeals becomes final, to submit a plan 
for effectuating a transition to a racially nondis- 
criminatory school system; and further that the 
District Court, within thirty days after the sub- 
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mission of such plan, hold a full hearing upon 
the plan so submitted and on any objections 
which may be filed thereto. As so modified the 
judgment or order of the District Court is 
affirmed. 

Modified and affirmed. 

CAMERON, Circuit Judge, dissents. 


Dissent 


CAMERON, Circuit Judge (dissenting). 
For several reasons I cannot subscribe to the 
result announced and the reasons given in the 
per curiam opinion in which the majority has 
concurred. 
I. 


I do not think the case is legally before us. 
We have no jurisdiction, except that conferred 
by statute. The per curiam opinion rests juris- 
diction upon 28 U.S.C.A. § 1292(a) (1) provid- 
ing for appeals from interlocutory orders of dis- 
trict courts “granting, continuing, modifying, 
refusing or dissolving injunctions, or refusing to 
dissolve or modify injunctions ° * *”. This appeal 
does not, in my opinion, come within the ambit 
of that statute. 


The proceeding which led to the order ap- 
pealed from was a “motion for further relief” 
filed by appellants May 20, 1959. The only 
specific relief prayed for was “an order directing 
and requiring defendants to comply forthwith 
with this Court’s judgment and orders issued 
April 16, 1958, by immediately operating all 
schools under their supervision * * * on a non- 
racial, nondiscriminatory basis; and that de- 
fendants be further directed to now permit 
plaintiffs and all other Negro minors similarly 
situated to enter, matriculate and study in schools 
under their supervision without regard to race 
and color.” The appellants abandoned the prayer 
for immediate desegregation at the very outset 
of the hearing on the motion of May 20, this 
being the statement of their counsel: “We, there- 
fore, believe that the case at that point, that a 
decree should be rendered on the face of the 
record directing the School Board to bring in a 
plan of desegregation within a reasonable time, 
which would provide for desegregation begin- 
ning September, 1960. This would alleviate the 
fear of defendants that [sic] stress reference to 
that being impractical to do it September, 1959 
or in the middle of the term.” 


[Immediate or Future Desegregation?] 


All of the discussiou had between the attorneys 
and all of the questions to witnesses related, not 
to the prayer for immediate desegregation, but 
to a plan for desegregation sometime in the 
future. In the order entered by the court at the 
conclusion of the hearing, the court stated: 
“Plaintiffs stated in open court that desegregation 
should not be put into effect this year.” 

Based upon the statements of appellants’ at- 
torneys and upon this finding, the court ordered: 
“That the prayer of the plaintiffs for an order 
directing and requiring defendants to immediate- 
ly desegregate is denied.” Appellants have never 
taken the position that this portion of the order 
was erroneous, but, as stated, the order was 
entered after appellants had abandoned that 
contention and had made known their position 
to the court below. 

The appeal was taken, therefore, solely from 
the residue of the order, which reads: 


“e * * but this Court retains jurisdiction 
of this cause for such further hearings and 
proceedings and the entry of such orders 
and judgments as might be necessary or 
appropriate to require compliance with this 
order as well as the judgment of the appel- 
late courts, and this hearing is recessed for 
the time being to be resumed on the first 
Monday in April, A. D. 1960.” 


{Matter of Timing Presented] 


The only appeal before us, therefore, relates, 
not to any order “granting, continuing, modify- 
ing, refusing or dissolving injunctions or refusing 
to dissolve or modify injunctions.” There is pre- 
sented to us here nothing but a matter of timing. 
No request was made by appellants that the 
recess provided for in the order be for a shorter 
period, or that the case be set for hearing on the 
only remaining issue at any other time than that 
fixed by the court. After appellants had aban- 
doned the prayer for immediate integration, 
there was nothing remaining but the oral state- 
ment of the attorney that he believed that an 
order should be entered directing the School 
Board to bring in a plan of desegregation within 


_ a reasonable time. Assuming that this statement 


should be interpreted as a motion, the Rules of 
Procedure? provide for notice and hearing of 
any motion. 


1. See, e.g., Rules 6, 7 and 12, F.R.Civ. Proc., 28 
U.S.C.A. 
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We should not, in my opinion, concern our- 
selves with the setting of the docket of the dis- 
trict courts or other minutiae of trials. In any 
event, if appellants were dissatisfied with the 
April setting, the point should have been raised 
when the court stated orally that it was passing 
the remaining question before it until April; or by 
a motion to the trial court requesting an earlier 
setting, followed by petition to us for leave to 
proceed by mandamus. No such action was taken 
or motion filed below and no such action has 
been taken before us. If it had, we should, in my 
opinion, meet such an effort with language 
similar to that used by the First Circuit: * 


“® © © We do not think that 28 U.S.C. § 
1651 grants us a general roving commission 
to supervise the administration of justice in 
the federal district courts within our circuit, 
and in particular to review by a writ of 
mandamus any unappealable order which 
we believe should be immediately review- 
able in the interest of justice.” 


A fina] judgment is the genera] n~erequisite for 
an appeal and an interlocutory appeal is definite- 
ly the exception. Moore’s Commentary on the 
United States Judicial Code, page 481, et seq., 
and see Cobbledick v. United States, 1940, 309 
U.S. 323, 324, 60 S.Ct. 540, 84 L.Ed. 783; and 
Baltimore Contractors, Inc. v. Bodinger, 1955, 
348 U.S. 176, 185, 75 S.Ct. 249, 99 L.Ed. 233. 


II. 


The “Implementing Decision” of the Supreme 
Court, Brown v. Board of Education of Topeka, 
349 U.S. 294, 299, 75 S.Ct. 753, 756, 99 L.Ed. 
1083, contains this language: 


“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School author- 
ities have the primary responsibility for 
elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of the 
governing constitutional principles. Because 
of their proximity to local conditions and 
the possible need for further hearings, the 
courts which originally heard these cases 
can best perform this judicial appraisal. 


2. In re Sylvania Electric Products, Inc., 1 Cir., 1955, 
220 F.2d 423, 424, quoting from In re Josephson, 
1 Cir., 1954, 218 F.2d 174, 177. 


Accordingly, we believe it appropriate to 
remand the cases to those courts.” 


The cases were sent back to the district courts 
sitting where the problems arose, not to the 
Courts of Appeal. It was recognized that the 
local boards had problems which were unique, 
and experience has shown that these problems 
are as complex as they are local. The judges 
upon whom the Supreme Court cast the onus 
of collaborating with the local school boards 
were those situated in the locales where the 
problems existed and who logically had a good 
grasp of those problems. 


[Transgression of Important Policies?] 


What the majority does here transgresses, in 
my opinion, against policies which the Supreme 
Court thought important and which reason and 
common sense make compellingly so. I do not 
think we ought to interfere with the progress 
of the School Board and the local district judge 
in working out these local problems. They have 
an intimate knowledge of the problems and are 
in best position to work them out. The Judges 
who constitute this Court have lived their lives 
at points far distant from the locale of these 
problems and could not possibly be in as good 
position to solve them as the district judge who 
has spent his life with them. It is our duty, as it 
seems to me, to leave their solution to these 
local citizens, trusting their wisdom and their 
good faith. This record does not, in my judg- 
ment, present any reason to question either. 


The Supreme Court thought that the local 
judges could “best perform this judicial ap- 
praisal.” They can do so after considering, in 
the light of their own experience, the evidence 
of what the problems consist of and what the 
School Board has done and is doing to cope 
with them. 


The hearing in the court below consisted of 
the testimony of three witnesses, the president 
of the School Board, the superintendent of 
schools, and the assistant superintendent. From 
them the court below learned the attitude of the 
appellees and the school officials generally 
towards compliance with the orders of the 
courts, the studies which had been made* and 
the complexity of the problems involved in 


8. Including the plans put in force in the Cities of 

Louisville, Nashville, Washington, Little Rock, St. 
ne and Baltimore and their experiences under 
them. 
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dealing with 119,000 school children with 3,800 
teachers, occupying 134 school buildings. 

After hearing all of the evidence the court 
below stated in its oral opinion: “The only ques- 
tion is, how soon must it [i. e. integration] be. 
From the evidence before us, and from the 
statement of counsel for the plaintiffs, it is not 
urged before September, 1960. Just what prob- 
lem will be confronting you in 1960, or by the 
fall of 1960, the Court can hardly foresee. I can 
only say to you, put your house in order for 
integration, for it is ahead of you. * * °” 


[Findings and Order Below] 


Four days later, pursuant to motion of the 
appellants, and without any objection to the 
proposed April setting, the court entered its 
written findings and order in which it stated in 
part: 


“The Court is of the opinion and so finds 
* * © that the defendants have not only 
made a prompt and reasonable start but are 
also proceeding toward a good faith com- 
pliance at the earliest practicable date with 
the May 17, 1954 ruling of the Supreme 
Court and the judgments of the United 
States Court of Appeals, Fifth Circuit, as 
well as the judgments and orders of this 
Court entered pursuant thereto; and the 
defendants’ actions constitute good faith 
implementation of all governing constitu- 
tional principles; that the defendants have 
diligently studied the problems involved 
and the methods and plans used elsewhere in 
a genuine effort to avoid the strife and 
violence which had taken place in some 
areas ®° * *; * * ® and that some further 
time should elapse before the Court decides 
on a definite date for desegregation in order 
that new conditions, developments and evi- 
dence might be considered; * * *.” 


The court thereupon recessed the hearing until 
the first Monday of April, 1960, after appellants 
had made no objection to that date proposed 
orally by the court and had filed nothing in 
the court below in the way of a request for an 
earlier hearing. 


As stated, the only evidence in the record was - 


given by the school officials, and from that and 
the statement of counsel for the appellees, the 
court made its findings. It did not deny any re- 
quest urged by the appellants and did not refuse 


anything even suggested by them. The court 
below was vested with discretion, and it has ex- 
ercised that discretion. I do not think it lies 
within the proper powers of this Court to set 
that discretion aside under the circumstances of 
this case; and if we had the power to do it, I 
do not think the evidence would justify our sub- 
stituting our judgment for that of the court 
below. 


Ill. 


(a) In their defensive pleadings to the ap- 
pellants’ motion for further relief upon which the 
case was heard by the court below, appellees 
pled specially the act of the 1957 session of the 
Texas Legislature, c. 283, approved by the Gov- 
ernor May 23, 1957, and effective ninety days 
thereafter. Among other things, they said with 
respect to said legislative enactment: 


“ ® © they allege that they have and are 
now pursuing all of their legal remedies 
with reference to an Act of the 1957 Texas 
Legislature * * * as suggested or directed 
in the opinion of the United States Court 
of Appeals, Fifth Circuit, as set out in 247 
F.2d 268, in that they filed an appropriate 
action in the federal courts which was dis- 
missed for want of jurisdiction of which this 
Honorable Court can take judicial notice; 
and they filed a similar suit thereafter in the 
state court of Texas and an appeal from the 
decision of the * * * District Court of Dallas 
County, Texas, is now pending in the Court 
of Civil Appeals for the State of Texas, 
Eleventh District at Eastland, Texas [Dallas 
Independent School Dist. v. Edgar, 328 
S.W.2d 201]. * * * 

“Further specially answering, defendants 
say that they had not thought that they had 
the power or right or that it would be ap- 
propriate for them to initiate the steps nec- 
essary to an election with reference to the 
1957 Texas Legislature, but that if either 
this Honorable Court or the plaintiffs de- 
sire it, they will undertake to make such 
necessary steps.” 


[Texas School Statutes] 


The first reference in the foregoing quotation 
is to the statement of this Court upon petition 
for rehearing in a former decision of this case, 
Borders v. Rippy, 5 Cir., July 23, 1957, 247 F.2d 
268, 272, that the appellees here “are not without 
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their legal remedies.” Pursuant to their construc- 
tion of the quoted language of the decision of 
this Court, appellees promptly instituted an ac- 
tion in the United States District Court praying 
for a declaration of their rights under the two 
Texas statutes. This Court affirmed the action 
of the district court declining to assume jurisdic- 
tion, both because the complaint disclosed no 
federal jurisdiction and it failed to state a claim 
upon which relief could be granted.4 In that 
case, we quoted the titles to the two Texas 
statutes whose meaning, validity and applica- 
tion the appellees sought to have declared. One 
of the statutes, Article 2900a of Title 49, Vernon’s 
Texas Civil Statutes, 1959 pocket part p. 204, 
makes it illegal for a board of trustees to abolish 
the dual public school system the Texas Legis- 
lature had established and provides that, if the 
Act shall be violated, the school district shall be 
ineligible for accreditation and for the receipt of 
any Foundation Program funds, and that the in- 
dividuals violating the Act shall be guilty of a 
misdemeanor and subject to fine 

The second Act of the Texas ' >gislature, the 
title of which was quoted by this Court (255 
F.2d at page 456), Article 2901a, 1959 pocket 
part, Vernon’s Annotated Civil Statutes of the 
State of Texas, p. 205 et seq., deals elaborately 
with the assignment of pupils and the transfer 
of pupils, teachers and funds by local school 
boards, in connection with which cf. Shuttles- 
worth v. Birmingham Board of Education, 
U.S.D.C.N.Dist.Ala. 1958, 162 F.Supp. 372, af- 
firmed 358 U.S. 101, 79 S.Ct. 221, 3 L.d.2d 145. 
Neither of these statutes was involved in the 
case of Borders v. Rippy and neither was in 
existence when, on Dec. 26, 1956, the district 
court entered the judgment in that case, which 
this Court dealt with in its decision of July 23, 
1957, 5 Cir., 247 F.2d 268. Since in the decision 
of that case we were testing the correctness of 
the trial court’s ruling as based upon the record 
then before us, neither of these statutes was ever 
properly before this Court. 


[Statutes Bind, If Valid] 


The statutes are, in my opinion, if valid, bind- 
ing upon the appellees here, and if their con- 
stitutionality is questioned, the court below 
should stay its hand while that question is dealt 
with in the Texas courts. Empire Pictures Dis- 


a Dallas Inde endent School District v. Edgar, Com- 
missioner of Education, 5 Cir., May 23, 1958, 255 
F.2d 455, 456. 


tributing Co. v. City of Fort Worth, 5 Cir., 1960, 
273 F.2d 529, and the Supreme Court cases there 
cited and discussed. If it is not possible to con- 
duct such a hearing in the state courts of Texas, 
the questions raised by the appellees based upon 
the statutes will still remain in the case and, in 
my opinion, the appellees are entitled to have 
them resolved before they are required to take 
any step in this litigation which may be in 
derogation of said statutes. 

(b) As stated above, Article 2900a of Vernon's 
Annotated Civil Statutes of Texas was called to 
the attention of this Court by Petition for Re- 
hearing filed by the appellees in Borders v. 
Rippy, supra, and this Court said with respect 
to it (247 F.2d 272): 


“That Act, of course, cannot operate to 
relieve the members of this Court of their 
sworn duty to support the Constitution of 
the United States, the same duty which rests 
upon the members of the several state leg- 
islatures and all executive and judicial offi- 
cers of the several states. We cannot assume 
that solemn sworn duty will be breached 
by any officer, state or federal. If, however, 
it should be, then the Board of Trustees of 
the School District and the persons carrying 
out the order to be issued by the district 
court are not without their legal remedies.” 


The record in that case reveals that neither 
party had relied upon nor mentioned the statute 
in the court below or in the presentation of the 
case to this Court upon the appeal until after 
our decision of June 23, 1957 had been rendered. 
The Act had not become effective under its 
terms when, on August 6, 1957, the Petition for 
Rehearing was filed. The main thrust of this 
Petition was that the dismissal without prejudice 
by the trial court should be affirmed so that ap- 
pellants might have the opportunity to file a new 
action challenging, before a three-judge court, 
the constitutionality of the new statutes of Texas 
in keeping with the procedure they had taken in 
their original action. 


[Function of Apri! Hearing] 


At the April hearing which the court below 
fixed—and which, without jurisdiction, in my 
opinion, so to do, this Court has, in the majority 
opinion, cancelled—all questions raised by the 
pleadings would have been considered and 
passed upon. Included in these questions would 
have been the constitutionality of these statutes, 
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assuming that appellants followed the procedure 
adopted in their original complaint in this 
case, of attacking the constitutionality of Texas 
school laws and praying that a three-judge court 
be convened to try the issue. That no power is 
vested in a single district judge or in us upon ap- 
peal from his ruling, to grant an injunction re- 
straining the enforcement of a state statute on 
the. ground that it violates the Constitution of 
the United States is made abundantly clear by 
a decision just rendered by the Supreme Court ® 
reiterating its long established holding that such 
power is committed solely to a statutory court 
of three judges, 28 U.S.C.A. § 2281. 


[Statutes Never Challenged] 


At all events, it is clear that the statutes have 
never been challenged before the court below 
or before us; and in the absence of such a chal- 
lenge, jurisdiction has never been lodged ‘in this 
Court to express any opinion concerning the con- 
stitutional validity or efficacy of such statutes. 
The Supreme Court has recently repeated princi- 
ples long established which forbid a court from 
passing upon the constitutionality of a state 
statute unless called upon to do so in such a way 
that the question cannot be avoided, United 
States v. Raines, Feb. 29, 1960, 80 S.Ct. 519, 
522: 


“The very foundation of the power of the 


5. Florida Lime & Avocado Growers, Inc. v. Jacobsen, 
Director etc., March 7, 1960, 80 S.Ct. 568. 


federal courts to declare Acts of Congress 
unconstitutional lies in the power and duty 
of those courts to decide cases and contro- 
versies properly before them. This was made 
patent in the first case here exercising that 
power—‘the gravest and most delicate duty 
that this Court is called upon to perform.’ 
Marbury v. Madison, 1 Cranch. 137, 177-180, 
2 L.Ed. 60. This Court, as is the case with 
all federal courts, ‘has no jurisdiction to pro- 
nounce any statute, either of a state or of 
the United States, void, because irreconcil- 
able with the constitution, except as it is 
called upon to adjudge the legal rights of 
litigants in actual controversies. In the ex- 
ercise of that jurisdiction, it is bound by two 
rules, to which it has rigidly adhered: one, 
never to anticipate a question of cunstitu- 
tional law in advance of the necessity of 
deciding it; the other, never to formulate a 
rule of constitutional law broader than is 
required by the precise facts to which it is 
to be applied.” 


The applicability of the Texas statutes to the 
case made by the pleadings can hardly be 
doubted and they ought, in my opinion, to be 
submitted, along with all the other questions 
involved, for an orderly hearing in due course, 
to the court below. 

For the foregoing reasons, I respectfully dis- 
sent. 

Rehearing denied: CAMERON, Circuit Judge, 
dissenting. 





EDUCATION 
Public Schools—Virginia (Alexandria) 


Otis E. JONES and Betty Jo Jones, infants, by Leora Jones, their mother and next friend, 
et al. v. The SCHOOL BOARD OF THE CITY OF ALEXANDRIA, VIRCINIA, a body corp- 
orate, and T. C. Williams, Division Superintendent of Schools of the City of Alexandria, Vir- 
ginia. 

United States Court of Appeals, Fourth Circuit, April 20, 1960, No. 7897. 


SUMMARY: Fourteen Negro children applied to Alexandria, Virginia, scnool officials for 
transfers to previously “all-white” schools and instituted suit in federal court to compel their 
admission. Prior to trial, the defendant school board on October 28, 1958, adopted an as- 
signment plan including various criteria for passing on transfer applications. On January 
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23, 1959, finding that defendants were pursuing a policy of racial segregation, the court 
granted plaintiffs’ motion for summary judgment, enjoining defendants from refusing to 
admit any child to a school because of race and directing defendants by January 26 to report 
the action taken on the pending applications. Also on January 23, the board under the Oc- 
tober 28 plan rejected all fourteen applications. Then on February 4, the court ordered de- 
fendants not to refuse to admit nine named plaintiffs (concerning whom the court found no 
basis other than race for rejection) to specified “white” schools on February 10. The board’s 
criterion of “mental or emotional stability” of the applicant, which had been invoked in 
every rejection, was discarded by the court as not apposite to any of the applicants under 
the evidence. However, there being evidence that, relevant to two other of the plan’s criteria, 
three of the remaining applicants live nearer their present school than the one to which ad- 
mission was sought, and the other two are academically below the average of the schools to 
which they sought admission, the court did not disturb the ruling of the board in those five 
cases. 4 Race Rel. L. Rep. 29 (E.D. Va. 1959). The five plaintiffs not ordered transferred 
appealed. Stating that residence and intelligence or scholarship as criteria for determining 
the particular schools that children may attend are not constitutionally objectionable unless 
applied to deprive individuals of constitutional rights, the Court of Appeals for the Fourth 
Circuit found that the facts did not sustain appellants’ charge that those criteria were used 
in this case so as to circumvent the constitutional requirement that states not maintain rac- 
ially segregated school systems. It was noted that the resolution adopting the plan provided for 
a nondiscriminatory application of it and that the record disclosed no selective exemptions 
in its operation after activation on January 23, 1959. While some transfers and enrollments 
had been made between October 28 and January 23 without application of the criteria, the 
court attributed defendants’ failure to activate the plan during that period to the fact that 
Virginia’s “massive resistance laws” under which the governor had been given power to seize 
and close integrated schools were not declared unconstitutional until] January 19, 1959. 
{Harrison v. Day, 200 Va. 439, 106 S.E.2d 636, 4 Race Rel. L. Rep. 65 (1959)]. Although 
condemning enforced maintenance of a dual system of attendance areas based on race, which 
it would not assume that defendants intended continuing, the court added: “It does not fol- 
low that there must be an immediate and complete reassignment of all pupils in the public 
schools of Alexandria. On the other hand, the admonition in Cooper v. Aaron, 358 U.S. 1, 
must be borne in mind in delineating the affirmative duty resting upon the school authori- 
ties.” The judgment was affirmed. 


Before SOBELOFF, Chief Judge, and SOPER and HAYNSWORTH, Circuit Judges. 


PER CURIAM. 
The applications of fourteen Negro children, 


ment of the next session of the schools in Sep- 
tember, 1960. The judge, however, denied the 


through their parents, to the School Board of 
the City of Alexandria, Virginia, to be trans- 
ferred from colored to white schools in the city 
gave rise to this litigation. The School Board 
rejected all of the applications and the plaintiffs 
brought this suit, alleging that the actions of 
the Board had been taken pursuant to the policy 
of segregating the races in the public schools in 
the city and praying that the Board be en- 
joined from pursuing this policy and also for 
further relief. After a hearing the District Judge 
ordered that nine of the students should be ad- 
mitted to the schools of their choice at the open- 
ing of the schools on February 10, 1959, and 
refused the suggestion of the defendants that 
the admissions be deferred until the commence- 


motion of five of the applicants for further 
relief on the ground that they were disqualified 
to enter the desired school because of residence 
or academic deficiency. The Board did not ap- 
peal from the order admitting the nine children 
and the case comes to this court only on the 
appeal of the remaining five children. 


[Racial Discrimination Alleged] 


Common to all of the cases is the contention 
that the action of the School Board in rejecting 
the applications was based solely on racial 
grounds. They complain of the formulation and 
enforcement of a resolution adopted by the 
School Board on October 28, 1958, governing 
the assignment of pupils applying for transfer 
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or initial enrollment in the public schools of the 
city, under which the School Board purported 
to act in passing upon the application for the 
transfers in suit.1 The gist of the complaint is 
that the action of the School Board was designed 
and applied in such a way so as to continue 
the existing segregated school system, thus de- 
priving the Negro children of their constitutional 
rights. 


[Assignment Criteria] 


The resolution of the Board declared that the 
plan would be administered on a racially non- 
discriminatory basis and that certain criteria 
would be considered in making the assignment 
of any pupil to any of the public schools of the 
city. These criteria were described as follows 
in the opinion of the District Judge: 


. Its factors were: (1) ‘Relation of 
residence location of the pupil with ref- 
erence to schools, or school, applied for.’; 
(2) ‘State of enrollment conditions in the 
schools concerned in any case, or cases, 
under discussion.’; (3) ‘Academic achieve- 
ment and mental capacity as these factors 
enter into conclusions on requests for entry 
or transfer.’; (4) ‘Factors involving the 
health and/or well-being of the applicant 
which may have a bearing on the request 
from him.’; (5) ‘Any factors which might 
affect the mental or emotional stability of 
the applicant so much as to become perti- 
nent in placement determination.’; and (6) 
‘Is the applicant a bona fide resident of the 
city and actually entitled to attend school 
here.’ 

“Factors 4 and 6, supra, were not used by 
the Board at all. Mental or emotional stabil- 
ity, factor 5, invoked by the Board in every 
case, has been discarded by the court 
throughout, for under the evidence No. 5 
is not apposite to any of the applicants. 
This leaves for consideration Nos. 1, 2 and 
3 pertaining, respectively, to residence- 
school locations, school building capacities 
and academic-mental attainments.” 


The District Judge also found, as to the chil- 


1. The Legislature of Virginia had enacted a Pupil 
Placement Act but this was inoperative and in- 
effective because other state statutes ig the 
Governor to close the schools of any og in 
which any integration of the races occurred. The 
institution of the pending suit led the Board to act 
upon its own authority. 


dren who were refused admission to white 
schools on the basis of overcrowding, that the 
ratio of enrollment to capacity in the schools 
applied to was not so great as to justify any 
exclusion for the proposed slight increase. Of 
the five appellants, whom the judge found dis- 
qualified under the above criteria, two were 
denied transfer on the basis of their mental 
capacity and attainment and three because they 
resided closer to the Negro high school they had 
been attending than to the white school to which 
they sought enrollment. Therefore, it is only 
the scholarship and residence criteria with which 
we are concerned in this appeal. 


[ Residence, Intelligence Tests] 


It is not contended by the appellants that 
residence and intelligence or’ scholarship attain- 
ment tests may never be properly applied in 
determining the particular schools that children 
shall attend. Such criteria are in effect in many 
school systems throughout the country. In the 
absence of a showing that these factors are used 
in such a way as to deprive individuals of their 
constitutional rights, they are, of course, not 
objectionable on constitutional grounds. See 
Shuttlesworth v. Birmingham Board of Educa- 
tion, 162 F. Supp. 372, affirmed 358 U.S. 101. 
The objection in the instant case is that the 
criteria were applied in such a way as to cir- 
cumvent the constitutional requirement that a 
state shall not maintain its school system on a 
racially segregated basis. If this were true, it 
would be dispositive of the case and completely 
justify the appeal. However, the peculiar facts 
shown by this record do not sustain the charge. 
When the resolution was adopted the adminis- 
trative officials of the public schools of Virginia 
were confronted with an extremely difficult sit- 
uation and the School Board of Alexandria did 
not immediately place the resolution or the 
criteria into effect. To have done so would 
have occasioned the seizure and closure of each 
school to which biracial assignments were made. 
Virginia’s “Massive Resistance Laws” had not 
then been declared unconstitutional. They re- 
quired Virginia’s Governor to seize and close 


_ any school to which biracial assignments were 


made, and this he had done in Norfolk? It 
was only after those laws were declared uncon- 
stitutional by Virginia’s Supreme Court of Ap- 


2. See, pealy, on v. Almond, D.C., E.D. Va., 
170 F.Supp. 3 
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peals* and by a federal three-judge district 
court‘ that the school board had the power to 
operate schools administered on a racially non- 
discriminatory basis. Those decisions did not 
come down until January 19, 1959. 


[ Activation, January 23, 1959] 


A hearing was held in this case only four days 
later, on January 23, 1959, during which the 
District Judge ordered the School Board to con- 
sider and act upon the applications of the four- 
teen plaintiffs. On the same day, the Board 
placed in effect the resolution of October 28, 
1958, a step which had been within its effec- 
tive power for only three days. 

The testimony shows that these fourteen were 
the only applications for transfer or enrollment 
to come up during the week which elapsed 
between January 23, 1959, and the final hear- 
ing in this case on Janvary 30, 1959. While it 
appears that there were some transfers and en- 
rollments after October 28, to which the criteria 
of the plan were not applied, all of those were 
processed prior to the activation of the plan on 
January 23, 1959. Since its activation, a selec- 
tive exemption from the criteria of some applica- 
tions for transfer, or of some initial enrollments 
in the public schools, is not shown on this rec- 
ord. If this were shown, then we would be 


faced with a different case than is now before 
us 


School officials testified that when the plan 
was activated it applied prospectively to all 
pupils. The resolution provides for its prospec- 
tive use in connection with all applications for 
“transfer, enrollment or placement.” School 
principals were informed by a directive that 
thenceforth the plan applied to all “transfers,” 5 


3. Harrison v. Day, 200 Va. 439, 106 S.E. 2d 686. 
See also Hamm v. County School Board of Arling- 
ton County, 264 F.2d 945, where we pointed out 
that the t of closing the schools, which then 
hung over the County School Board, prevented 
them from acting with the same freedom and 
independence as they enjoyed after the two de- 
cisions last cited were handed down. 

4. James v. Almond, D.C., E.D. Va., 170 F.Supp. 331. 

5. The resolution of October 28, 1958, in the para- 
graph relating to academic achievement and level 
of mental maturity of pupils applying for enrollment 
or transfer suggests that these tests should be ap- 
plied in unusual circumstances and specific reference 
is made to the applications of the fourteen Negro 
children as involving the unusual circumstance of 
seeking admission to schools attended only by 
children of the opposite race, and from this it is 
argued that the Board intended to apply the tests 
to colored children only. The resolution, however, 


and we do not understand that the omission 
of the words “enrollment or placement” was 
intended to restrict the application of the criteria 
to narrower limits than specified in the resolu- 
tion. We cannot say on this record it will not 
be applied to enrollments as well as transfers 
and to white as well as Negro. The fact that 
the plan was first applied, within three days 
after the clarifying decisions, to the applica- 
tions of these fourteen Negro pupils creates no 
constitutional objection. Every plan and every 
change in plans must have an initial application. 
The first pupil or group of pupils to which it is 
applied has not been thought exempt from its 
operation.® 


[Dual System Intolerable] 


Obviously the maintenance of a dual system 
of attendance areas based on race offends the 
constitutional rights of the plaintiffs and others 
similarly situated and cannot be tolerated. It is 
not mentioned in the plan of the Alexandria 
School Board, and we may assume, in the ab- 
sence of more evidence than the activation of 
the plan in the present record affords us, that 
the continuance of the dual system is not con- 
templated. In order that there may be no doubt 
about the matter, the enforced maintenance of 
such a dual system is here specifically con- 
demned. However, it does not follow that there 
must be an immediate and complete reassign- 
ment of all the pupils in the public schools of 
Alexandria. On the other hand, the admonition 
in Cooper v. Aaron, 358 U.S. 1, must be borne 
in mind in delineating the affirmative duty rest- 
ing upon the school authorities. The Court said, 
at page 7: 


“Under such circumstances, the District 
Courts were directed to require ‘a prompt 
and reasonable start toward full compli- 
ance,’ and to take such action as was nec- 
essary to bring about the end of racial 
segregation in the public schools ‘with all 


has not been so interpreted by the school officials. 
The Superintendent of the Alexandria schools 
testified that the principals of the schools were 
advised that in the future and from that time on 
applications for transfer would have to be handled 

gh the administrative office on the basis of 

the six criteria. The principals were not advised 
that the criteria applied to colored children only. 

6. See Shuttlesworth v. Birmingham Board of Educa- 
tion, D.C., N.D. Ala., 162 F.Supp. 372, affirmed 
$58 U.S. 101, 79 S.Ct. 221, 3 LEG. 2d 145; Parham 


v. Dove, 8 Cir., 271 F.2d 182; Carson v. Warlick, 
4 Cir., 288 F.2d 724. 
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deliberate speed.’ Ibid. Of course, in many 
locations, obedience to the duty of deseg- 
regation would require the immediate gen- 
eral admission of Negro children, otherwise 
qualified as students for their appropriate 
classes, at particular schools. On the other 
hand, a District Court, after analysis of the 
relevant factors (which, of course, excludes 
hostility to racial desegregation), might 
conclude that justification existed for not 
requiring the present nonsegregated admis- 
sion of all qualified Negro children. In such 
circumstances, however, the courts should 
scrutinize the program of the school authori- 
ties to make sure that they had developed 
arrangements pointed toward the earliest 
practicable completion of desegregation, 
and had taken appropriate steps to put 
their program into effective operation. It 
was made plain that only a prompt start, 
diligently and earnestly pursued, to eliminate 
racial segregation from the public schools 
could constitute good faith compliance. 
State authorities were thus duty bound to 
devote every effort toward initiating deseg- 
regation and bringing about the elimination 
of racial discrimination in the public school 
system.” 


{Proper Criteria] 


The two criteria of residence and academic 
preparedness, applied to pupils seeking enroll- 
ment and transfers, could be properly used as 
a plan to bring about racial desegregation in 
accordance with the Supreme Court’s directive. 
The record in this case is insufficient in demon- 
strating that the criteria were not so applied. 


On the other hand, these criteria could be used 
in such a way as to be a vehicle for frustrating 
the constitutional requirement laid down by the 
Supreme Court. If this is later shown to be 
the case, then the action of the School Board 
would not escape the condemnation of the 
courts. If the criteria should be applied only to 
Negroes seeking transfer or enrollment in par- 
ticular schools and not to white children, then 
the use of the criteria could not be sustained. 
Or, if the criteria are, in the future, applied only 
to applications for transfer and not to applica- 
tions for initial enrollment by children not pre- 
viously attending the city’s school system, then 
such action would also be subject to attack on 
constitutional grounds, for by reason of the ex- 
isting segregation pattern it will be Negro chil- 
dren, primarily, who seek transfers. 


[Fearful Anticipation] 


The appellants’ contentions are based, not so 
much upon what is shown to have happened, 
as upon what they fear will happen. We are 
mindful that in judging the action taken by the 
Board in these cases, so soon after the restora- 
tion of its control over the school system, we 
are afforded no context in which to test the 
Board’s purposes. In these circumstances we 
are permitted to accept at full face value its 
disavowal of any discriminatory motivations. 
Should the record in a future case supply evi- 
dence that the Board has in fact employed the 
criteria for racial discrimination, its actions would 
be open to attack upon constitutional grounds. 
In the present instance the judgment is 


Affirmed. 
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EDUCATION 
Public Schools—Virginia 


The SCHOOL BOARD OF CITY OF NORFOLK, VIRGINIA, et al. v. Leola Pearl BECKETT, 
ete. et al. 


United States Court of Appeals, Fourth Circuit, October 2, 1958, 260 F.2d 18. 


Leola Pearl BECKETT, etc., et al. v. SCHOOL BOARD OF THE CITY OF NORFOLK, VIR- 
GINIA, et al. 


United States District Court, Eastern District, Virginia, May 8, 1959, 181 F. Supp. 870; October 23 
and November 2, 1959, Civil Action No. 2214. 


SUMMARY: In a suit by Norfolk, Virginia, Negroes for admission to white schools, a federal 
district court in January, 1957, held the Virginia Placement Act [1 Race Rel. L. Rep. 1109 
(1956)] unconstitutional and ordered defendant city school officials to cease, effective Sep- 
tember, 1957, refusing to admit plaintiffs to such schools because of race. 2 Race Rel. L. Rep. 
46, 337 (E. D. Va. 1957); aff'd, 246 F.2d 325 (4th Cir. 1957); cert. denied, 355 U.S. 855 
(1957). In June, 1958, the district court judge ordered the city school board to act on the 
Negroes’ transfer applications with “reasonable promptness.” The board made a series of 
tests of 151 prospective transferees, but denied all applications. In August, 1958, the judge 
outlined for the board acceptable assignment criteria, following which the board announced 
that 17 Negroes would be assigned to white schools. See 3 Race Rel. L. Rep. 942-964 (1958). 
The board, however, moved that those assignments be deferred until September, 1959, he- 
cause it had not acquainted its students and patrons with the imminence of compliance with 
the court’s order nor prepared them for the consequences thereof. The court denied the mo- 
tion on the basis of the Supreme Court’s decision in Aaron v. Cooper [78 S. Ct. 1399, 3 Race 
Rel. L. Rep. 619 (1958) ], but it approved the board’s denial of the remaining 134 applica- 
tions. 3 Race Rel. L. Rep. 1155 (E.D. Va. 1958). The Court of Appeals for the Fourth Cir- 
cuit affirmed the district court decision insofar as it directed admission of the 17 students, 
dismissed a cross-appeal by the 134 students whose applications had been denied, and re- 
manded the case for further appropriate action. 3 Race Rel. L. Rep. 961 (4th Cir. 1958). 
The Court of Appeals in an opinion filed later held that the district court had not erred in 
denying a stay because the board had been unable to show what beneficial use might be made 
of another delay or to give assurance that the situation twelve months hence would be material- 
ly different; and that the cross-appeal as to the 134 was premature because the district court’s 
action concerning them was not intended to be final. When, pursuant to Virginia’s “massive 
resistance laws,” the six schools to which the 17 Negro children had been assigned were closed, 
plaintiffs filed a supplemental complaint alleging the unconstitutionality of those laws and 
requesting an injunction to prohibit their enforcement. Because thereafter in other proceed- 
ings the “massive resistance laws” were declared unconstitutional [Harrison v. Day, 200 Va. 
439, 106 S.E.2d 636, 4 Race Rel. L. Rep. 65 (1959), and James v. Almond, 170 F.Supp. 331, 
4 Race Rel. L. Rep. 46 (E.D. Va. 1959) ], the three-judge court designated to hear the case 
was held no longer necessary and was ordered dissolved. Eight applications of the 134 re- 
manded to the district court were ordered to remain pending because those eight children 
would normally be assigned to a new school building scheduled to be opened in September, 
1959; but the court directed the hoard, in the event the new school failed to open on sched- 
ule, to assign them to the school designated in their rejected applications in the absence of 
good cause calling for other action. Plaintiffs contended that the board’s standards, criteria, 
and procedures for pupil assignment are unconstitutional on their face for requiring tests and 
interviews in all “unusual circumstances,” inasmuch as the application of a Negro child for ad- 
mission into any school wherein the races will be mixed creates an “unusual circumstance.” 
The board stated that its only reason for limiting tests and interviews to “unusual circum- 
stances” is to avoid expense and trouble in testing children seeking routine transfers or ini- 
tial enrollment where there are no complications as to scholastic ability, geographical areas, 
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and so forth; but it admitted that applications giving rise to mixing of races would be deemed 
“unusual” for an indefinite length of time. The court held that the standards, criteria, and 
procedures, having been promulgated to meet a “condition” and not to restrict unduly an 
individual’s rights, are not unconstitutional on their face, stating that the “constitutional 
right lies in the denial of admission because of race—not in the prerequisites leading up to 
such denial.” But the court pointed out that such standards, criteria and procedures must be 
applied without regard to race, or they would be declared unconstitutional in their application. 
Since in this case the denial of the 134 applications was found not to have been arbitrary or 
capricious, the board’s determination was approved. Subsequently, in a proceeding concern- 
ing the applications of four Negro children, after hearing testimony of individual members 
of the pupil placement board that all pupil enrollments are initially governed solely by the 
race of the child involved, the court stated that such action is an unconstitutional application 
of principles governing pupil enrollment, and it ordered the board to reconsider prior ac- 
tion with regard to the four. The board then reported that it had assigned the four appli- 
cants to designated schools. The opinions of the court of appeals and the district court, the 








district court order, and the pupil placement board’s report follow. 


Before SOBELOFF, Chief Judge, and SOPER and HAYNSWORTH, Circuit Judges. 


PER CURIAM. 


Circuit Court Opinion 


This case comes to us for the second time. 
In the first phase of the litigation the District 
Court, after extensive hearings, passed an order 
on February 26, 1957, enjoining the school au- 
thorities of Norfolk, Virginia, from refusing 
solely on account of race or color, to admit, en- 
roll or educate in any school operated by them, 
any child otherwise qualified. The effective date 
of the order was stayed, however, pending re- 
view on appeal. The District Court was affirmed 
by this Court, School Board of City of Norfolk, 
Va. v. Beckett, 4 Cir., 1957, 246 F.2d 325, and 
certiorari was denied by the Supreme Court of 
the United States on October 21, 1957. 355 U.S. 
855, 78 S.Ct. 83, 2 L. Ed.2d 63. 


{Application for Further Relief] 


In May 1958 the plaintiffs, Negro children 
seeking admission to schools theretofore re- 
stricted to white pupils, applied to the Court 
for further relief. This was denied at that time 
because they had not made proper applications 
to the School Board. However, by July 25, 1958, 
the deadline set by the Board, 151 applications 
were received from Negro pupils. All were re- 


jected by the Board by a resolution passed on ° 


August 18, 1958, under certain criteria and 
standards which it had adopted for testing and 
examining the applicants to determine their 
qualifications. A number of the applicants had 


refused to complete the testing by declining to 
be interviewed; some had failed to meet scho- 
lastic requirements. Those who properly com- 
pleted the required procedures and were found 
otherwise qualified were denied admission for 
various other reasons. These are, chiefly, that 
(1) assigning one or two Negroes among a 
large number of white pupils would give the 
Negroes an injurious “sense of isolation”; and 
that (2) the “peculiar circumstances” would in- 
volve “racial conflicts and grave administrative 
problems.” 


[Board Advised of Law] 


The total rejection of the applications was 
brought to the attention of the District Court. 
Counsel for the respective parties agreed that it 
would be appropriate for the Court to advise the 
School Board members as to the applicable law, 
but counsel were not required to agree to the 
correctness of the views to be expressed by the 
Court. Judge Hoffman thereupon invited the 
School Board to attend Court on August 25, and 
explained to them his views of the law. He 
specifically informed them that the asserted 
reasons, namely “isolation” and “racial tensions,” 
were legally insufficient, and requested the 
Board to reconsider the applications and report 
their action. 

The School Board reported on August 29. 
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While reserving the grounds previously assigned 
for rejection, they stated that after reconsider- 
ing the applications, and pursuant to their duty 
under the injunctive order of February 26, 1957, 
as the Court had interpreted it, 17 named plain- 
tiffs, who had been found scholastically eligible, 
would be assigned to specified schools. These 
17 were to be distributed among 6 schools—7 in 
one, 5 in a second, 2 in a third, and one in each 


of three others. 


[Motion to Defer Enrollment Denied] 


Simultaneously the School Board filed a mo- 
tion to defer the enrollment of the 17 Negroes 
until September 1959 on the ground that, de- 
spite the time that had elapsed, the Board 
“have not yet discharged the obligation which 
they have to the students and patrons of the 
public school system of this city and the citizens 
of Norfolk in acquainting them with the immi- 
nence of compliance with the order of this 
Court and in preparing them for the conse- 
quences of such compliance.” The motion was 
denied on September 2, 1958, the Judge reserv- 
ing the right to reconsider this action if the de- 
termination of the case of Aaron v. Cooper, 78 
S.Ct. 1399, then pending in the Supreme Court, 
should indicate the propriety of a change or 
stay. 

Following the Supreme Court's action in that 
case on September 12, the District Judge filed 
his memorandum on September 18, declaring: 


“® * © There is no longer any legal or 
justifiable reason further to consider de- 
fendants’ request for a one year deferment. 
As long ago as February 12 1957, the 
Superintendent of Schools testified that, in 
his opinion, but for the enactment of certain 
laws by the General Assembly of Virginia, 
the City of Norfolk by a process of gradual 
desegregation could achieve good faith im- 
plementation and compliance with the Su- 
preme Court decision without any insur- 
mountable difficulties. More than eighteen 
months later, immediately following their 
first step toward good faith compliance and 
implementation, a delay of an additional 
year is requested. It is urged that time is 
required to ‘educate the adults’ as to the 
problem presented but defendants concede 
that they are presently powerless to embark 
upon such an educational program frowned 
upon by state authorities. Moreover, under 


state law, the affected schools must be 
closed by action of the Governor. To grant 
a delay of one year would only postpone 
this eventuality. * * ° 


“@ © * Racial tension as a defense has 
been effectively disposed of by the decision 
in Aaron v. Cooper. If the theory of the 
‘isolated child’ constitutes just cause for 
denying the admission of a Negro child, 
compliance with the law of the land as 
interpreted by the Supreme Court would 
never be possible in the southern states 


Application was then made on September 23 
to the Chief Judge of this Court for a stay of 
the District Court’s order. He denied the stay 
but offered to convene the Court in special ses- 
sion to hear the appeal on the merits at an early 
date. The appeal was heard on September 27, 
and, as a prompt determination was in the in- 
terest of the parties and the public, the decision 
to affirm being reached by the Court, an order 
was signed the same day and the announcement 
made that an opinion embodying the Court’s 
reasons would be filed later. 


[Denial oj Stay Upheld] 


The orderly administration of justice does not 
permit the granting of delay for the sake of de- 
lay. The School Board has been unable, despite 
repeated inquiries, to inform the District Court, 
or this Court, what beneficial use might be made 
of another delay or to give any assurance that 
the situation twelve months hence would differ 
materially from that faced today. Under these 
circumstances, denial by the District Judge of 
the requested stay was not legally erroneous or 
an abuse of discretion. 


While the order appealed from approved the 
Board’s action granting the applications of the 
17 plaintiffs, it also approved its denial of en- 
rollment to the remaining 134 applicants. The 
latter group has sought to prosecute a cross- 
appeal at this time. The District Court’s order 
indicates, however, that it reserved for further 
consideration questions as to the validity of the 
standards, criteria and procedures promulgated 
by the School Board and applied to the rejected 
applicants. Counsel for both sides agreed in 
open court before us that the cross-appeal is 
premature, because the action of the Court in 
respect to the. 134 was not intended to be final. 
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We agree that the order is not final and appeal- 
able at this time. 
The order as to the 17 plaintiffs is, therefore, 


affirmed. The cross-appeal is dismissed and the 


case as a whole is remanded for such further 
action as the District Court may deem proper. 


District Court Opinion 


HOFFMAN, District Judge. 


This case is again before the Court following 
the opinion of the United States Court of Ap- 
peals for the Fourth Circuit filed on October 2, 
1958. School Board of City of Norfolk v. Beck- 
ett, 4 Cir., 260 F.2d 18. As to the admission of 
17 Negro children into previously all-white 
schools, the action of the School Board in grant- 
ing the applications and the procedure adopted 
by the Court was affirmed. As to the 134 Negro 
applicants denied admission by the Board, the 
case was remanded for further action as this 
Court had reserved for further consideration 
certain questions with respect to the validity of 
the standards, criteria and procedures promul- 
gated by the Board and applied to the rejected 
applicants. 

There are, therefore, three remaining ques- 
tions. 


I 


Following the assignment of the 17 Negro 
children to schools previously attended only by 
white children, the six schools to which these 
17 children were assigned were closed by op- 
eration of certain laws previously enacted by 
the General Assembly of Virginia. Plaintiffs 
thereupon filed a supplemental complaint alleg- 
ing the unconstitutionality of such statutes and 
requesting an injunction to prohibit their en- 
forcement. A district court of three judges as 
provided by § 2284 of Title 28, U.S.C.A., was 
designated, process was issued, various motions 
were filed, and the defendants answered the 
supplemental complaint. 


[Virginia Statutes Invalidated] 


Since the designation of the three-judge court, 
the cases of Harrison v. Day, 200 Va. 439, 106 
S.E.2d 636, and James v. Almond, D.C., 170 
F.Supp. 331, have been decided. The highest 
court of Virginia held that several of the laws 
were in violation of the State Constitution. A 
three-judge court in James v. Almond, supra, 
ruled that certain statutes were unconstitutional 
under the Fourteenth Amendment to the Con- 
stitution of the United States. The Attorney 


General of Virginia has stated that a suggestion 
of “mootness” will be filed with the United 
States Supreme Court in James v. Almond as the 
controverted laws have now been repealed. A 
petition for rehearing has been denied in Har- 
rison v. Day. 

The three-judge court designated herein is no 
longer necessary. Subject to the concurrence 
of the other members of that court, an order 
will be entered dissolving the three-judge court 
to the end that further proceedings will be con- 
ducted without regard to the supplemental com- 
plaint and the motions and answer in response 
thereto. The plaintiffs will recover of said de- 
fendants their costs incident to the supplemental 
proceedings. 

In this Court’s memorandum filed on Septem- 
ber 18, 1958, there were eight Negro children 
(included among the 134 applications remanded 
to this Court by the Circuit Court of Appeals) 
whose applications were rejected by the Board 
due to the pending construction of a new school 
known as Rosemont Elementary School sched- 
uled for occupancy by September 1, 1959. Ref- 
erence is also made to the Court’s remarks to the 
School Board under date of August 25, 1958. 
The rejections were predicated upon the theory 
of “too frequent transfers” as the evidence sug- 
gests that if the Rosemont School is ready for 
occupancy, these eight Negro children would 
ordinarily be assigned to Rosemont in Septem- 
ber, 1959. 


[Applications to Remain Pending] 


The Court upheld the Board’s action in deny- 
ing these requests for transfer to Norview Ele- 
mentary School, and nothing further could be 
added to the comments previously made. The 
City Attorney of the City of Norfolk has again 
assured the Court that the Rosemont School 
will be ready for occupancy as of the first day 


. of the regular school term in September, 1959. 


The applications of the eight Negro children 
will remain pending without the necessity of 
further action by said plaintiffs, unless said 
plaintiffs file a supplemental request for assign- 
ment elsewhere, and if the Rosemont School is 
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not ready for occupancy on the assured date, 
the Board shall comply with its duty to assign 
said children to Norview Elementary School in 
the absence of any good cause indicating that 
other action should be taken; said good cause 
to the contrary to be reported to the Court prior 
to August 15, 1959. If the Rosemont School is 
ready for occupancy, the Board may make such 
appropriate assignment as it deems best in com- 
pliance with the law. 


Ill 


The third and final question concerns the va- 
lidity of the standards, criteria and procedures 
promulgated by the Board pursuant to a resolu- 
tion adopted July 17, 1958. The resolution was 
amended on September 5, 1958, and counsel 
agree that the decision of this Court will be 
under the assumption that the amended resolu- 
tion was in effect. 

Of the remaining 126 applicants, approxi- 
mately 63 failed or refused to take the scholastic 
achievement test, or otherwise failed or refused 
to submit to personal interviews, in accordance 
with the procedures adopted by the Board. Ap- 
proximately 34 applicants failed or refused to 
file written objections to the action of the Board, 
as required by the Court’s order fixing a dead- 
line for objections to be filed. One applicant 
was rejected for geographical reasons, he being 
already assigned to a school nearer to his home 
than the school to which he was seeking a trans- 
fer. The remaining 28 applicants were rejected 
as their scholastic achievements and abilities 
did not justify the transfers and enrollments 
sought. 


[Reasonable Achievement Tests Proper] 


While there are some differences of opinion 
as to the scholastic achievement necessary to 
consider the appropriateness of a transfer or 
initial enrollment, the action of the Board on this 
point is not the subject of attack. All concede 
that it is proper to subject children to reasonable 
achievement tests before authorizing a transfer. 
Implicit in the testimony of plaintiffs’ expert 
educator is the thought that, for the time being 
at least, reasonable tests and standards must be 
established during the transition period. Such 
action is for the benefit of both races as well as 
the children. This is not to say that the attend- 
ance of Negro children in schools attended pre- 
dominantly by children of the opposite race 
should forever be confined to such Negro chil- 


dren who have superior intelligence. As stated 
by the Supreme Court in Brown v. Board of 
Education of Topeka, Kan., 349 U.S. 294, 75 
S.Ct. 753, 756, 99 L.Ed. 1083, “additional time 
[may be] necessary to carry out the ruling in 
an effective manner”. 

Before proceeding to a consideration of the 
constitutionality of the standards, criteria and 
procedures adopted by the Board, it should be 
noted that, following a closure period from Sep- 
tember through January, the six affected schools 
of Norfolk were reopened on February 2, 1959, 
with the 17 Negro children in attendance. To 
the everlasting credit of the School Board, the 
teachers, the children of both races, and the ad- 
ministrative authorities of the City of Norfolk 
and State of Virginia, it can truthfully be said 
that there has been no violence and administra- 
tive problems have been at a minimum. The at- 
titude of the Board, following receipt of the 
Court’s remarks of August 25, 1958, has been 
one of cooperation with a sincere effort to com- 
ply with the law and, at the same time, to 
maintain public education so essential to this 
community. The personnel of the Board may be 
changed in the future, but this Court will have 
no difficulty in ascertaining when there exists 
a deliberate scheme to violate the law in prob- 
lems confronting the Board and the Court under 
the Brown decision. We must, however, deal 
with the present and not the future. 


{Facial Unconstitutionality Argued] 


The plaintiffs contend that the standards, cri- 
teria and procedures as amended by the resolu- 
tion of September 5, 1958, are unconstitutional 
on their face for the reason that the tests and 
interviews are, and will be, required in all “un- 
usual circumstances”, and that a Negro child 
applying for admission into a school attended 
solely by white children or into any school 
wherein the races are or will be mixed consti- 
tutes an “unusual circumstance”. Counsel con- 
cede that if the tests and interviews are required 
of all children seeking initial enrollment or 
transfer into a school without regard to “un- 
usual circumstances”, the procedure would be 
constitutional on its face. 

Undoubtedly these standards, criteria and 
procedures may be unconstitutionally applied, 
but the intent of this ruling is to limit the same 
within the narrow scope of its constitutionality 
without regard to its application. The applica- 
tion of such standards, criteria and procedures 
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will remain essentially with the Board, subject 
to scrutiny by the Court upon request of the 
aggrieved child. Much will depend upon the 
Board itself—a cooperative Board has no reason 
to doubt the action of any court—a Board which 
is adamant and refuses to recognize the Brown 
decision will have continuous troubles. 


[Mass Racial Mixing Unnecessary] 


The United States Supreme Court has never 
suggested that mass mixing of races is required 
in the public schools. The underlying ruling is 
that no child shall be denied admission to a 
public school on the sole basis of race or color. 
Indeed, the Supreme Court recognized that a 
variety of local problems would arise when it 
said: 


“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School au- 
thorities have the primary responsibility 
for elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of the 
governing constitutional principles. Because 
of their proximity to local conditions and 
the possible need for further hearings, the 
courts which originally heard these cases 
can best perform this judicial appraisal. 

“¢ * * Traditionally, equity has been 
ee by a practical flexibility in 
shaping its remedies and by a facility for 
adjusting and reconciling public and private 
needs. These cases call for the exercise of 
these traditional attributes of equity power. 
At stake is the personal interest of the plain- 
tiffs in admission to public schools as soon 
as practicable on a nondiscriminatory basis. 
To effectuate this interest may call for 
elimination of a variety of obstacles in mak- 
ing the transition to school systems oper- 
ated in accordance with the constitutional 
principles set forth in our May 17, 1954, 
decision [Brown v. Board of Education of 
Topeka, Kan., 347 U.S. 483, 74 S.Ct. 686, 
98 L.Ed. 873]. Courts of equity may prop- 
erly take into account the public interest 
in the elimination of such obstacles in a 


systematic and effective manner. 
*#e¢e 


« @ e 


* To that end, the courts may 
consider problems related to administra- 


tion, arising from the physical condition of 
the school plant, the school transportation 
system, personnel, revision of school districts 
and attendance areas into compact units 
to achieve a system of determining admission 
to the public schools on a nonracial basis, 
and revision of local laws and regulations 
which may be necessary in solving the fore- 
going problems. They will also consider the 
adequacy of any plans the defendants may 
propose to meet these problems and to ef- 
fectuate a transition to a racially nondiscri- 
minatory school system.” 


By reason of the Virginia school-closing laws, 
now declared unconstitutional and recently re- 
pealed, the Board has been powerless to sub- 
mit any plan to meet the problems created by 
the Brown decision. Whatever the label may be, 
the resolution of July 17, 1958, as amended, is 
nothing more than a plan. It is submitted to the 
Court without the force of law—it is the Board’s 
view that this plan will, for the time being, con- 
stitute an orderly transition to a racially non- 
discriminatory school system. It is subject to 
change in the future and the case remains with- 
in the jurisdiction of the Court. If it becomes 
apparent that the Board is repeatedly applying 
the standards, criteria, and procedures in an un- 
constitutional manner for the purpose of pre- 
venting an orderly transition, the Court may 
permit the plaintiffs and subsequent applicants 
to disregard these requirements. 


[Requirements in “Unusual Circumstances”] 


The Board has, for many years required tests 
and interviews in “unusual circumstances.” They 
have been required of children of all races and 
colors and will continue to be so required. The 
only reason the Board now desires to adopt 
written procedures limiting the tests and inter- 
views to “unusual circumstances” is to avoid the 
expense and trouble of testing children seeking 
routine transfers or initial enrollment where 
there are no complications as to scholastic abil- 
ity, geographical areas, etc. The Board’s counsel 
candidly states that, as to all applications giv- 
ing rise to the mixing of races in public schools, 
the circumstances will be deemed “unusual” for 


’ an indefinite ‘period of time. It is assumed that, 


with respect to the schools already racially mix- 
ed, the “unusual circumstances” would exist, 
and that applicants (both white and Negro) ap- 
plying for transfer to, or initial enrollment in, 








410 RACE RELATIONS LAW REPORTER 


such racially mixed school will be required to 
submit to tests and interviews. 

It cannot be successfully contended that the 
standards, criteria and procedures are unconsti- 
tutional on their face. The case of Shuttlesworth 
v. Birmingham Board of Education, D.C., 162 
F.Supp. 372, affirmed on limited grounds, 358 
U.S. 101, 79 S.Ct., 221, 3 L.Ed.2d 145, is au- 
thority for the proposition that the Board here 
may impose standards and criteria which may 
be vague and indefinite. Merely because all ap- 
plicants for admission to schools which will result 
in the mixing of races will be, for the time being, 
classified as resulting in an “unusual circum- 
stance” affords no basis for saying that the ap- 
plicant is being denied a constitutional right. We 
are here dealing not with the individual right, 
but with the resulting condition brought about 
by the granting of that right. The constitutional 
right lies in the denial of admission because of 
race—not in the prerequisites leading up to such 
denial. Again, however, the procedures adopted 
must be reasonable and not so burdensome as to 
be tantamount to a denial of the constitutional 
right. In the instant proceeding that question is 
not before the Court; the sole contention being 
that both white and Negro children seeking ad- 
mission or transfer into schools wherein the 
races will be mixed constitutes an unconstitu- 
tional act in that it is discriminatory on its face. 


[Board's Action Not Evasive} 


Certainly since August, 1958, and during 1959, 
it cannot be said that the action of the Board is 
the equivalent of an evasive scheme to perpetuate 
segregation. Proof of this statement lies in the 
fact that 17 Negro children were admitted under 
the standards, criteria and procedure so estab- 
lished. 

It is presumed that the standards, criteria and 
procedures will be administered fairly by a com- 
petent School Board upon whom the primary 
responsibility rests. The end result of this hold- 
ing is merely to say that to classify schools at- 
tended by children of both races as an “unusual 
circumstance” is not on its face an unconsti- 
tutional act. If the standards, criteria and proce- 
dures should be applied in such a manner as 
to deprive an applicant of his constitutional right 
to attend the school of his choice without regard 
to race, all other factors being such as to 
entitle him to enter such school, the Court’s 
duty would then be plain and the standards, cri- 
teria and procedures would be declared un- 


constitutional in their application. Likewise, the 
standards, criteria and procedures must be 
equally applied to all applicants seeking en- 
rollment in or transfer to a school already 
attended by children of both races, but, as noted 
this falls within the category of the application 
of the procedures promulgated by the Board. 


[Arlington Case Considered] 


This conclusion is not reached without consider- 
ation of the recent decision of Hamm v. County 
School Board of Arlington County, 4 Cir., 264 
F.2d 945, 946, in which the court remanded for 
further proceedings the cases of 26 Negro chil- 
dren whose applications for admission were re- 
jected by the Board with this action being ap- 
proved by the district judge. A portion of the 
opinion is as follows: 


“We find evidence in the record that their 
applications for transfer were subject to 
tests that were not applied to the applica- 
tions of white students asking transfers.” 


It will be noted that the court does not spe- 
cifically state that such action is discriminatory 
per se. It is not said that the requirement of 
tests and interviews pursuant to a plan or reso- 
lution is unconstitutional on its face. It does 
suggest, however, that there should be equality 
of treatment as to children seeking admissions 
to particular schools under particular condi- 
tions. The Arlington case was referred back to 
the trial court for more appropriate consideration 
prior to the opening of the 1959-60 school year. 


[Other Considerations] 


It is true that, in the instant case, 
no white children were applicants for admission 
to a school previously attended only by Negro 
children. Thus, under the plan presented it be- 
came unnecessary to subject any white children 
to tests or interviews as the “condition” was not 
an “unusual circumstance”. Moreover, the Negro 
children did not file individual applications for 
admission to specific schools until after the close 
of the normal school year in June, 1958. It would 
have been an impossible task to require tests and 
interviews of all children once the school closed 
for the summer season. However, as noted, the 
Board’s standards, criteria and procedures were 
promulgated to meet a “condition” and not to 
unduly restrict an individual right. 

Holding that the action of the Board in deny- 
ing the applications of 134 Negro children for 
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admission to certain public schools previously 
attended only by white children was not arbi- 
trary, capricious or illegal, that the standards, 
criteria and procedures are not unconstitutional 
on their face, the Board’s determination is ap- 
proved. 


ORDER 
October 23, 1959 


The Court having heard the testimony of the 
individual members of the Pupil Placement 
Board with respect to the applications for en- 
rollment of Patricia Anzella Turner, Reginald 
A. Young, Daphne Perminter and Anita Mayer, 
and having considered the policies adopted by 
said Pupil Placement Board as to all Negro chil- 
dren seeking enrollment into schools previously 
attended by white children, or predominantly 
attended by white children, and having further 
considered the attitude and policy of the indi- 
vidual members of the Pupil Placement Board 
as to any Negro child filing a protest in writing 
after placement of such pupil, and 

The Pupil Placement Board having stated to 
the Court that all enrollment of pupils are ini- 
tially governed solely by the race of said child, 
and the Court having expressed the view that 
such action is an unconstitutional application of 
the principles governing enrollment of pupils 
as stated in §22-232.5 of the Code of Virginia, 
1950, as amended, it is 

ORDERED that, in light of the views express- 
ed herein, the Pupil Placement Board and its 
individual members do forthwith reconsider the 
prior action taken with respect to the enrollment 
of the four Negro children referred to herein, 
and to report their actions upon such recon- 
sideration within ten (10) days from this date. 


FIRST REPORT OF 
PUPIL PLACEMENT BOARD 


In obedience to the Order of the Court dated 


October 23, 1959, the members of the Pupil 
Placement Board report as follows: 

The Board is uncertain in its own mind as to 
the meaning and extent of the Court’s Order. 
The Board was of opinion that until it was di- 
rected to take specific action or be enjoined 
from taking specific action, in precise and ex- 
act terms, it would have a right to respectfully 
disagree with the conclusions of the Court and 
act accordingly without submitting its members 
to a possible citation for contempt. — 

However, the Board has been advised by its 
counsel that the failure of the Board to assign 
the children mentioned in the Court’s Order to 
those schools where the children have been 
placed by the prior action of the Court and are 
now being instructed would, in his opinion, ren- 
der the members of the Board liable to a citation 
for contempt of the Court’s Order. 

Relying upon the opinion of its counsel the 
Board, in order to avoid a citation for contempt, 
but without surrendering its right to respect- 
fully disagree with the conclusions and Order 
of the Court covering the matters here involved, 
and respectfully objecting thereto, have met and 
have assigned the following children to the fol- 
lowing schools in obedience to the Court's Or- 
der: : 

Patricia Anzella Turner - assigned to Norview 
Senior High School 

Reginald A. Young - assigned to Maury High 
School 

Daphne Perminter - assigned to Suburban 
Park School 

Anita Deloris Mayer - assigned to Maury High 
School 

Respectfully submitted this 30th 
day of October, 1959. 


Andrew A. Farley 
Beverley H. Randolph 
Hugh V. White 


(Filed November 2, 1959) 
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EDUCATION 
Public Schools—Virginia (Prince Edward County) 


Eva ALLEN, et al. v. COUNTY SCHOOL BOARD OF PRINCE EDWARD COUNTY, VIR- 
GINIA, et al. 


United States District Court, Eastern District, Virginia, at Richmond, April 22, 1960, Civil No. 1333. 


SUMMARY: On remand of one of the original School Segregation Cases, pursuant to the 
United States Supreme Court’s mandate, a three-judge district court ordered admission of 
Negro children to Prince Edward County, Virginia, schools without racial discrimination and 
with all deliberate speed. Davis v. School Board of Prince Edward County, 1 Race Rel. L. Rep. 
82 (E.D. Va. 1955). After dissolution of the three-judge court [142 F.Supp. 616, 1 Race 
Rel. L. Rep. 1055 (E.D. Va. 1956)] a single-judge court held that local conditions, including 
public opinion unfavorable to desegregation, required that a desegregation order be deferred. 
149 F.Supp. 431, 2 Race Rel. L. Rep. 341 (E.D. Va. 1957). The Court of Appeals for the 
Fourth Circuit reversed and remanded for entry of a decree requiring abolition of racial 
discrimination in school admission policies “without further delay.” 249 F.2d 462, 2 Race 
Rel. L. Rep. 1119 (4th Cir. 1957). After a hearing at which evidence of local race relations 
deterioration and plans for surveying the county’s school problems were submitted, the dis- 
trict court fixed ten years following the 1955 Brown decision as time for compliance, but or- 
dered defendant school officials to take preliminary steps toward formulating a compliance 
plan and to submit a progress report by January 1, 1959. 164 F.Supp. 786, 3 Race Rel. L. 
Rep. 964 (E.D. Va. 1958). The Court of Appeals again reversed and remanded on the 
ground that plaintiffs’ constitutional rights were not to be yielded because of race relations 
deterioration nor the probability of violence if early action were taken. To effectuate the 
Supreme Court’s mandate in the case, the district judge was directed to issue an order en- 
joining defendants from regulating on a racial basis the admission, enrollment, or education 
of Negro children in county high schools, and requiring defendants to consider applications 
of such children for admission to the “white” high schools on a non-racial basis so as to 
permit entrance therein in September, 1959; and requiring them to make plans for ad- 
mitting pupils to elementary schools on a non-racial basis and to receive and consider appli- 
cations to that end “at the earliest practical day.” However, the order was directed to provide 
that state pupil assignment laws must be observed so long as they do not cause racial discrimi- 
nation, that administrative remedies therein specified must be exhausted by plaintiffs before 
applying for judicial relief on the ground of an alleged injunction violation, and that juris- 
diction be retained for such further action as may be necessary. 266 F.2d 507, 4 Race Rel. L. 
Rep. 297 (4th Cir. 1959). The Supreme Court denied an application for a stay of proceed- 
ings in the district court [79 S. Ct. 1443, 4 Race Rel. L. Rep. 256 (1959) ] and a petition 
for certiorari. 80 S.Ct. 79, 4 Race Rel. L. Rep. 538 (1959). Vacating the inconsistent terms 
of its previous judgment, the district court entered an order in accordance with the Court of 
Appeals mandate. 





BRYAN, District Judge. 


ORDER ON MANDATE 


As directed by the United States Court of 
Appeals for the Fourth Circuit, and upon motion 
of the plaintiffs, the defendants having advised 
the Court that they did not desire to be heard 
thereon, the Court does hereby ADJUDGE, 
ORDER and DECRFE: 


1. That the judgment entered by this Court 
on the 26th day of November, 1958, be, and 


it hereby is, vacated to the extent that it relieves 
defendants of the necessity of complying with 
the terms of the injunction heretofore entered 
in this case until the beginning of the school 
year 1965 and to the extent that it limits the re- 
covery by the plaintiffs from the defendants 
to an amount chargeable for one copy of the 
transcript of the proceedings. 

2. That the defendants, the County School 
Board of Prince Edward County, T. J. Mcll- 
waine, Division Superintendent of Schools of 
Prince Edward County, their agents and em- 
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ployees and successors in office, and all persons 
acting in concert with them, be, and they hereby 
are, restrained and enjoined from any action 
that regulates or affects on the basis of race or 
color the admission, enrollment or education of 
the infant plaintiffs, or any other Negro chil- 
dren similarly situated, to the high schools 
operated by the defendants in the County and 
that the defendants receive and consider the 
applications of such persons for admission to 
such high schools without regard to race or color. 

3. That the defendants make plans for the 
admission of pupils in the elementary schools 
of the County without regard to race or color 
and to receive and consider applications to this 
end at the earliest practical day. 

4. This decree does not relieve the plaintiffs, 


of pupils to classes in the public schools of the 
County so long as such laws do not cause or 
allow discrimination based on race or color, and 
the administrative remedies provided in such 
laws must be exhausted before application is 
made to this Court for relief on the ground that 
this injunction is being violated. 

5. That in addition to the costs heretofore 
allowed the plaintiffs they are hereby allowed 
the sum of $770.25 as additional costs for trans- 
cripts of the proceedings in this action. 

6. That until the further order of this Court 
this action shall be retained on the docket of this 
Court for such further proceedings as may be 
necessary, and the Court reserves the power to 
enlarge, reduce or otherwise modify the pro- 
visions of this decree. 





and other persons similarly situated, of the neces- 


To which action of the Court, the defendants, 
sity of observing state laws as to the assignment 


by counsel, objected and excepted. 





CIVIL RIGHTS 
Immunity—Federal Statutes 


Robert O°CONNOR v. CITY OF MINNEAPOLIS, MINNESOTA. 
United States District Court, District of Minnesota, Fourth Division, April 1, 1960, 182 F.Supp. 494. 


SUMMARY: A Wisconsin resident brought suit against the City of Minneapolis in federal 
court in Minnesota under the federal Civil Rights Act and under common law to recover 
damages for mental suffering, injury to health, and loss of employment alleged to have been 
caused by an illegal arrest and false imprisonment by city police officers. Because his normal 
work required security clearance, plaintiff also sought an injunction directing the city to 
request the FBI to expunge the record of the incident from its files. The complaint alleged that 
defendant “as a matter of established policy and deliberate intent” arrested plaintiff without 
probable cause, falsely imprisoned him for two days without informing him of the charge or 
allowing him to contact anyone, released to news media the story that he was the “Number- 
one Suspect” in the shooting of two police officers when such charges were false and without 
reasonable foundation, and notified the FBI that he was under arrest for suspicion of homi- 
cide without having since corrected such information. The court dismissed the claim for dam- 
ages because the doctrine of sovereign immunity shields municipalities from liability un- 
der the Civil Rights Act and also under Minnesota common law for occurrences in the exer- 
cise of governmental functions. Although defendant had filed an affidavit stating that action 
had already been taken concerning the FBI records, from which the court remarked that ap- 
parently defendant had done all within its power to effect a correction, a motion for summary 
judgment was denied because plaintiff’s challenge to the veracity of the affidavit necessitated a 
trial on the fact issue. 
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CIVIL RIGHTS 
Judicial Decision—Federal Statutes 


Charles S. HELMIG v. Charles Alvin JONES, John C. Bell, Jr., Michael A. Musmanno, John C. 
Arnold, Benjamin R. Jones, Herbert B. Cohen, Thomas M. Marshall, Sara M. Soffel and Henry 


Ellenbogen, Individually and Jointly as Members of the Judiciary of the Commonwealth of 
Pennsylvania. 


United States Court of Appeals, Third Circuit, November 19, 1959, 271 F.2d 414. 


SUMMARY: A steel broker, who had previously brought two suits in Pennsylvania state courts 
—one in assumpsit and the other in trespass—now brought an action in federal district court 
against the judges of the state trial and supreme courts, alleging that these defendants had 
deprived him of a jury verdict of $177,811.20 in the assumpsit action by “knowingly accept- 
ing fraudulent and false testimony ... admittedly irrelevant and immaterial, as true, rele- 
vant and material” and rendering therein a fraudulent judgment non obstante veredicto 
against him, and had deprived him of his property right in and to a trial on his complaint in 
the trespass action by “knowingly misapplying” the doctrine of res judicata and the defense of 
the statute of limitations. Such “discriminatory, arbitrary, and illegal actions,” he asserted, 
deprived him of federal constitutional, property, and civil rights under the Fourteenth Amend- 
ment and the Civil Rights Act, including his rights to earn a livelihood in his chosen occupation, 
to be compensated for work done and services rendered in such occupation, to an expectancy 
of continued employment, to litigate with due process of law to obtain protection and en- 
forcement of those rights, to a hearing before the taking of his property, and to an orderly 
proceeding in which he could protect his rights to his good name, fame, and business. “After 
argument and upon due consideration, based on principles stated in Ginsburg v. Stern et al., 
225 F.2d 245 (1955) and Ginsburg v. Stern et al., 251 F.2d 49 (1958)” [see 3 Race Rel. L. 
Rep. 486 (1958), 4 Race Rel. L. Rep. 309, 539, 849 (1959)], the federal district court granted 
defendants’ motion to dismiss because the complaint failed to state a claim upon which relief 
could be granted. On appeal, the Court of Appeals for the Third Circuit affirmed by a per 
curiam order. [The United States Supreme Court denied petitions for certiorari and rehearing. 
80 S.Ct. 861, 5 Race Rel. L. Rep. 346, supra, (1960)]. 





CIVIL RIGHTS 


Jurisdiction—Federal Statutes 


In the Matter of Levi McDONALD, Petitioner. 
STATE OF OREGON v. Levi McDONALD. 


United States District Court, District of Oregon, February 15, 1960, 180 F.Supp. 861. 


SUMMARY: In removal proceedings in federal district court in Oregon, petitioner alleged 
that men purporting to act under color of state authority entered his home without process 
of law, seized him without an arrest warrant, and confined him incommunicado in a county 
jail, without having taken him before a magistrate. While averring that he had not been able 
to determine the nature of the accusations against him, he stated his belief that an attempt 
was being made to implicate him with the destruction by explosives of trucks used to dis- 
tribute certain newspapers. Moreover, petitioner, a negotiating committee member of a union 
striking against the newspapers, claimed that those newspapers, together with officials act- 
ing under color of authority, had engaged in trial by newspaper, whereas he was entitled to the 
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protection of the Bill of Rights designed to withdraw certain subjects from political con- 
troversy and to establish them as legal principles to be applied by the courts. Finally, he as- 
serted that, through bail being set at $10,000 and raised successively to $20,000, $40,000 and 
390.000 as he attempted at each level to comply, he had been denied the right to bail. Con- 
tending that he had been denied Fourteenth Amendment rights by Oregon officials acting 
under color of state law, with the result that under the federal Civil Rights Act his prosecution 
is exclusively within the jurisdiction of the federal court, petitioner prayed that the state and 
its officials be enjoined from prosecuting him for offenses related to the trucks, that state 
prosecutions commenced against him be removed to the federal court, that a habeas corpus 
writ be issued for the federal marshal to take him into custody and out of the sheriff’s custody, 
and that reasonable bail be fixed. Accepting the averments as true, the court held that the 
petition failed to state a claim upon which relief could be granted or to give the court juris- 
diction. but that he would have to go instead to the state courts and pursue ultimate recourse 
to the United States Supreme Court, if necessary. Because removal was improvident and 


without jurisdiction, the court denied the prayer for relief and remanded the cases to the state 
courts, 





CIVIL RIGHTS 


Limitations—Federal Statutes 
Paul EGAN vy. CITY OF AURORA et al. 
United States Court of Appeals, Seventh Circuit, March 4, 1960, 275 F.2d 377. 


SUMMARY: The Mayor of Aurora, Illinois, brought an action in federal district court against 
that city and named individuals, alleging that certain of them, while purporting to act as 
city police officers, arrested him under color of a state breach of peace statute without war- 
rant and without probable cause while he was conducting a public meeting at the city hall. 
He alleged that such action was taken as a result of a conspiracy between various individual 
defendants, acting as city officials to deprive plaintiff of his rights to freedom of speech and 
assembly under the Fourteenth Amendment and in violation of federal Civil Rights Acts, 
for which he claimed $5,000,000 damages. Defendants moved to dismiss because the com- 
plaint failed to state a claim upon which relief could be granted, the court had no juris- 
diction over the subject matter, and the alleged claim was frivolous. Defendants filed a copy 
of a proclamation which plaintiff had issued the day before the meeting stating that a “dire 
emergency” existed in the city “when it is demonstrated openly and conclusively that the 
power of the people in the choice of their executive can be surmounted and destroyed to the 
great disadvantage of most of the people”, and calling the meeting to see if they could throw 
off the yoke of potential slavery, at which “I will welcome all races, all creeds and even 
legally registered Communists . . . sincerely willing to help preserve our laws and bear arms 
for this purpose. .. .” Defendants alleged that plaintiff was attempting to incite a public 
disturbance pursuant to a three-year-old program of obtaining personal publicity, that his 
real purpose in the proclamation and meeting was to overthrow by force and arms the 
city’s police department, that the meeting was attended by a packed and boisterous crowd, 
that in the event of disturbance the public would have been exposed to serious threat of 
death or bodily harm because of inadequate’ exits from the meeting place, and that the 
offense of disturbing the peace was committed in the presence of the police officers. Plaintiff 
denied that he had attempted to incite a public disturbance, reciting that he was subsequently 
acquitied of the charge. The court, without trial, directed a judgment for defendants. 174 
F.Supp. 794, 4 Race Rel. L. Rep. 919 (N.D. Ill. 1959). The Court of Appeals for the Seventh 
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Circuit affirmed, holding that it was proper for the district court to enter a summary judg- 
ment when there was no genuine issue as to any material fact, it being evident that the in- 
vitation to attend the meeting bearing arms was fraught with danger, and defendants were 
entitled to judgment as a matter of law. The court remarked that a local controversy be- 
tween municipal officers is not the kind of case that should be brought in the federal courts, 
for federal jurisdiction is to be exerted only in exceptional emergency cases necessitating in- 
terference with local officers to prevent irreparable injury. And it stated that the Civil Rights 
Act was not enacted to discipline local law enforcement officials, whereas the common law 
provides adequate actions in state courts for damages against such officials who are errant. 





CONSTITUTIONAL LAW 


Executive Appointments—Tennessee 


TENNESSEE NEGRO FUNERAL DIRECTORS ASSOCIATION vy. BOARD OF FUNERAL DI- 
RECTORS AND EMBALMERS OF the State of TENNESSEE et al. 


Supreme Court of Tennessee, February 5, 1960, 332 S.W.2d 195. 


SUMMARY: A funeral directors and embalmers association composed entirely of Negro 
members brought a declaratory judgment suit in a Tennessee chancery court to have de- 
clared unconstitutional a statute requiring the governor to fill vacancies occurring in the 
state Board of Funeral Directors and Embalmers from a list of persons approved and certi- 
fied to him by another specified funeral directors association, all of whose members are 
white. Plaintiffs contended that this requirement violated the Fourteenth Amendment’s 
due process clause because of its effect systematically to exclude members of the Negro associa- 
tion from the board. When the state legislature repealed the requirement and substituted 
instead a provision that the governor is “authorized to consider as qualified and available 
for appointment” persons named on a list approved and certified to him by the association 
previously specified, the bill was dismissed for mootness. On appeal, the Negro association 
contended that the new provision made no substantive change, as systematic exclusion would 
continue under it. The state supreme court affirmed, holding that the question under the 
old provision had hecome moot and that under the new provision there was no justification 
for assuming that lists certified to the governor would not contain names of Negroes nor that 


the governor, now merely authorized by statute to appoint from names on such lists, would 
confine himself thereto. 


The unincorporated association of Licensed said board shall be licensed embalmers”, there 
Funeral Director and Embalmers organized follows the sentence which the bill seeks to have 
under the name of Tennessee Negro Funeral adjudged unconstitutional. It reads as follows: 
Directors Association instituted this suit under 


the declaratory judgment statute seeking a decree sl ol sn wre occur, es ramen: on 
adjudging unconstitutional a certain provision in ne ee cow ‘ — yom ti -_ f 
Section 3 of Chapter 13 of the Public Acts of me nee 
1951 ‘ed at Title 62-502. TCA. Funeral Directors—said list to contain at 


least three (3) names.” 


This Section 3 provides for the appointment by 
the Governor of five (5) persons with specified ; _- ad 
qualifications as members of the Board of Funeral (Rast Sempoeitinw of Associationr) 

Directors and Embalmers for the State. After The membership of the State Association of 
providing that “at least three (3) members of Funeral Directors referred to in the above quoted 
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provision consists entirely of white persons. The 
membership of the Tennessee Negro Funeral 
Directors Association consists entirely of Negroes. 
It is the position of the Negro Funeral Directors 
Association that the provision under attack has 
the effect of preventing any Negro from becom- 
ing a member of the Board. Apparently this 
insistence is based upon the presumption that 
the State Association of Funeral Directors will 
approve and certify to the Governor for appoint- 
ment on the Board only persons who are mem- 
bers of the State Association of Funeral Direc- 
tors; that is, white persons. 

Based upon the premises stated, Tennessee 
Negro Funeral Directors Association insists that 
the provision in question violates the due process 
.clause of the 14th amendment to the Federal 
Constitution, in that by that provision, so they 
say, members of its Association are “systematic- 
ally excluded from representation on the board”. 

Before the case came on for hearing the 
Legislature by its Chapter 314 of the Public 
Acts of 1959 expressly repealed the above quoted 
objected to provision in Section 3 of Chapter 13 
of the 1951 Public Acts. The Chancellor dis- 
missed the bill, therefore, for the reason that 
the question which the bill sought to have de- 
termined is moot since said provision “is no 
longer the law of the State”. 

The complainants below prayed and were 
allowed to appeal. 


[The Question Is Moot] 


By reason of the 1959 repeal of the provision 
under attack, the question did become moot. The 
long and well established rule in this State is 
that the Court “will not decide a moot question, 
though it be the question of the constitutionality 
of a statute”. State ex rel. West v. Kivett, 308 S. 


W.2d 833, 837, Federal Firefighters of Oak Ridge 
v. Roame-Anderson Co., 185 Tenn. 320, 206 
S.W.2d 369. 

The provision inserted by the 1959 Act in 
lieu of the aforesaid repealed provision of the 
1951 Act reads as follows: 


“As vacancies occur, the governor shall 
fill the same by appointment of a person 
qualified according to this chapter, and in 
so doing he is authorized to consider as 
qualified and available for appointment 
those persons whose names appear on a list 
approved and certified to him by the state 
association of funeral directors—said list to 
contain at least three (3) names.” See Title 
62-502 T.C.A., 1959 Code Supplement. 


The insistence of Tennessee Negro Funeral 
Directors Association is that the 1959 Act 
changed nothing in that members of that asso- 
ciation “so long as said section exists” “will be 
systematically excluded from” membership on 
the board. 


[Assumptions Rejected] 


The Court is not justified to the slightest 
extent in assuming the truth of the above stated 
assertion of appellants. It cannot assume that 
the list approved and certified to the Governor 
by the Tennessee Association of Funeral Direc- 
tors will not contain the name or names of 
Funeral Directors and Embalmers who are 
members of the Negro race. Nor may the Court 
assume that the Governor will appoint only 
those on this list. The 1959 Act only authorizes 
the Governor to appoint one or more of those 
qualified persons whose names appear on that 
list. But he is not required to do so. 

The decree of the Chancellor will be affirmed. 





CRIMINAL LAW 
Disorderly Conduct—Florida 


STATE of Florida ex rel. Henry M. STEELE et al. v. Frank STOUTAMIRE, as Chief of Police 


of the City of Tallahassee. 


Henry M. STEELE et al. v. CITY OF TALLAHASSEE. 
Supreme Court of Florida, March 21, April 7, and May 16, 1960. 





SUMMARY: Five Florida State University white students and six Florida A & M University 
Negro students were convicted in a Tallahassee municipal court of disorderly conduct and 
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sentenced to pay fines of $300 or to serve 60 days in jail for participating in local lunch 
counter sit-in demonstrations. Eight defendants petitioned the state supreme court for a 
writ of habeas corpus. Denying the relief, the court held that the petition failed to make a 
prima facie showing of illegal restraint or entitlement to such writ; that defendants have 
a right of appeal from the conviction judgment; that they were attempting to substitute a 
habeas corpus proceeding for appeal processes contrary to state supreme court precedents; 
and that they had failed to show any violation of a constitutional right which would entitle them 
to immediate release as requested. Thereafter, an appeal by defendants directly to the state 
supreme court was dismissed by that court without motion because notice of appeal had not 
been filed in the municipal court; and, when another appeal was attempted, the court found 
that its jurisdiction had been improvidently invoked and ordered the notice of appeal and 
other papers before it transferred to the state circuit court for Leon County for considera- 





tion and determination. 


This matter coming on to be heard on the 
petition for writ of habeas corpus and having 
been considered upon said petition and the ex- 
hibits attached thereto, it is apparent to this 
Court that the petition fails to make a prima 
facie showing of illegal restraint or entitlement 
to the requested writ; it is further apparent 
from the face of the petition that the petitioners 
have a right of appeal from the judgment of 
conviction pursuant to which they allege them- 
selves to be presently incarcerated, Section 932. 
52, Florida Statutes; it is further apparent that 
the petitioners are attempting to substitute a 
habeas corpus proceeding for the orderly 
processes available by appeal, a procedure which 
this Court has consistently denied; Watson v. 
Stone, 148 Fla. 516, 4 So.2d 700; State ex rel. 
Copeland v. Mayo, Fla., 78 So. 2d 399, cert. den. 
76 S. Ct. 92, 350 U.S. 851, 100 L. Ed. 757; 
Cooper v. Sinclair, Fla., 66 So. 2d 702, cert. den. 
74 S. Ct. 107, 346 U.S. 867, 98 L. Ed. 377; and 
the petitioners having failed to present by their 


petition any showing whatever of a violation of 
a constitutional right which would entitle them 
to immediate release on a writ of habeas corpus, 
It is considered, ordered and adjudged that 
the prayer of the petition for a writ of habeas 
corpus be and the same is hereby denied. 


ue 2 ° 


The above cause is dismissed ex mero motu, 
it appearing that the notice of appeal has not 
been filed in the municipal court that entered 
the judgment sought to be reviewed. See State 
v. Carroll, Fla., 102 So. 2d 129, and Sec. 932.52. 


It appearing that the jurisdiction of this Court 
has been improvidently invoked, it is hereby 
ordered pursuant to the provisions of Florida 
Appellate Rules, the notice of appeal and all 
other papers filed in this cause be forthwith 
transferred to the Circuit Court of the Second 
Judicial Circuit of Florida in and for Leon 
County for consideration and determination. 





CRIMINAL LAW 


Inciting to Riot—Tennessee 
John KASPER v. STATE of Tennessee. 
Supreme Court of Tennessee, February 5, 1960, 333 S.W.2d 934. 


SUMMARY: John Kasper was convicted by the Davidson Couniy, Tennessee, criminal court, 
of inciting to riot in connection with disturbances that occurred in Nashville in late summer, 
1957, at the time Nashville’s gradual school integration plan was put into effect. Error was 
brought to the Tennessee Supreme Court, which affirmed the judgment, overruling all as- 
signments, which included contentions that: (1) the trial court erred in not sustaining mo- 
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tions to quash the array of jurors and for change of venue on the alleged grounds that the 
panel did not comprise a geographic or economic cross-section of the county ard were 
strongly biased against the defendant; (2) the evidence preponderated against the verdict 
and in favor of defendant’s innocence; and (3) the evidence failed to show (as would be 
necessary to establish a riot) that as many as three people were assembled at any time, or 
that a riot ever occurred. 326 S.W.2d 664, 4 Race Rel. L. Rep. 620 (Tenn. 1959). Subse- 
quently, defendant moved the supreme court to vacate the part of its judgment that ordered 
payment of the fine and costs assessed against him from the cash bond on deposit with the 
criminal court clerk if he failed to pay them. Defendant stated that the supreme court must 
have been under the erroneous impression that the bond represented defendant’s own money 
whereas his appearance was secured by a third party bondsman. The motion was denied, the 
court holding that a defendant’s fine and costs may properly be paid from funds deposited 
by or in his behalf, regardless of whose money it may be. Defendant also moved the Supreme 
court to retax the costs of appeals listed in the amount of $503.60 by the criminal court clerk 
because, having used a carbon copy of the testimony which went into the bill of exceptions, 
the clerk neither incurred nor earned such costs. This motion likewise was denied, the court 
holding that defendant must first move the lower court to retax, and obtain there an opinion 
and a judgment entered of record, because the supreme court has jurisdiction to correct 
only errors appearing of record. A petition to rehear and an amended petition to rehear 





were overruled. 


SWEPSTON, Justice. 


John Kasper has filed a written motion 
wherein this Court is requested to vacate that 
part of its judgment entered on July 27, 1959, 
in which, in accordance with T.C.A. § 40-1234, 
it was ordered “that the cash bond now on 
deposit with the Criminal Court Clerk be held 
until said fine and costs are paid, and upon 
failure of defendant to pay said fine and costs, 
same is hereby ordered, adjudged and decreed 
by the court to be paid out of the said Twenty 
Five Hundred Dollars cash bond as authorized 
by Sec. 40-1234 of the Tennessee Code An- 
notated, Supreme Court costs $614.60, Criminal 
Court Clerk’s costs, including, $801.65, balance to 
be held until defendant is in custody.” 

In support of said motion it is further stated: 

“The Court in relying on Section 40-1234 of 
the Tennessee Code, Annotated, must have er- 
roneously been -under the impression that the 
cash bond posted for appellant’s appearance 
represented appellant’s own money. 

“This is not the case, and during the entire 
time appellant has been on bond, his appearance 
has been secured by a bondsman; in other words 
a third party.” 


This motion must be disallowed on the authori- | 


ty of State v. Ross, 100 Tenn. 303, 45 S.W. 673; 
the fine and costs adjudged against a defendant 
will be retained and paid out of a fund deposited 
by, or on his behalf, regardless of whose money 
it may be. 


This type of statute is universally so con- 
strued. 7 A.L.R. 389. 
Motion disallowed. 


On Motion to Retax Costs Claimed by Clerk 
of the Criminal Court 


A petition has been filed herein by John Kas- 
per seeking to have retaxed the amount of 
$503.60 listed by the Clerk of the Criminal 
Court as costs of appeal. It is alleged that the 
Clerk neither incurred nor earned any such costs 
by reason of the fact that by agreement the Clerk 
used a carbon copy of the testimony which 
went into the bill of exceptions. Further, that 
Paul Bumpus, the Assistant Attorney General 
for Davidson County had stated in open court 
that such was the fact, that Judge Weimar had 
taken the matter under advisement but had 
done nothing about it. 


Under the cases of State v. Goodbar, 76 Tenn. 
451; Troutt v. Alabama G.S. Railroad Co., 97 
Tenn. 364, 37 S.W. 90; State v. Richards, 120 
Tenn. 477, 491, 113 S.W. 370, we regret that in 
the condition of this record at the present time, 
we are unable to afford any relief. Those cases 
Hold, that the taxation of costs belongs to the 
court in which the costs are incurred and in order 
for an appellate court to have jurisdiction to act 
with reference to costs incurred in a lower court, 
it is necessary not only that a motion to retax 
be made in the lower court but that there be 
obtained the opinion of that court on the motion 
and a judgment entered of record. That is, our 
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jurisdiction is purely for the purpose of the cor- 
rection of errors appearing of record. Hence, it 
will be necessary for petitioner to obtain action 
of the trial judge as a prerequisite to seeking re- 
lief in this court. 
Motion denied. 

On Petition to Rehear and Amended Petition to 

Rehear the Motion to Vacate and Set Aside 


Judgment Concerning Payment of Fine and 
Costs 


The petition to rehear and the amended peti- 
tion to rehear the motion to vacate and set aside 
the judgment concerning the payment of costs 
in the above styled case have been fully con- 
sidered and found to be without merit. The same 
are overruled. 





CRIMINAL LAW 
Indians—Washington 


Application of a Writ of Habeas Corpus of Calvin ARQUETTE v. Merle E. SCHNECKLOTH, 
Superintendent of the Washington State Penitentiary at Walla Walla, Washington. 


Supreme Court of Washington, En Banc, May 5, 1960, 351 P.2d 921. 


SUMMARY: An individual, convicted in a Washington superior court of the intentional tak- 
ing of an automobile without the owner’s permission, petitioned the state supreme court for 
habeas corpus, alleging that he is an American Indian of the Yakima tribe and that the pur- 
ported crime took place in “Indian country” as defined in federal statutes, and contending 
that the trial court was without jurisdiction because the offense charged is a crime enumerated 
in the federal Ten Major Crimes Act. Although the facts were found to be as alleged by peti- 
tioner. the supreme court held that the offense charged is not the equivalent of larceny un- 
der the Ten Major Crimes Act, not requiring an intent permanently to deprive the owner of 
his property as does larceny. But the court also held that the federal courts have jurisdiction 
over defendant, because 18 U.S.C. § 1152, extending to Indian country general federal laws 
concerning punishment for offenses committed in any place within the exclusive jurisdiction 
of the United States, makes the Assimilative Crimes Act (18 U.S.C. § 13) operative in Indian 
country, and that Act in turn makes a violation of the Washington statute prohibiting the act 
charged against defendant a federal offense. The court noted that in 1953 Congress had con- 
sented to states taking jurisdiction over Indians and that the Washington legislature in 1957 
had provided that tribal governing bodies may petition the state governor to proclaim their 
people and lands to be under state criminal and civil jurisdiction. However, as the state has 
not unconditionally assumed jurisdiction under the 1953 congressional act and the Yakima 
tribe has not elected to place itself under operation of the 1957 state statute, it was held that 
jurisdiction over crimes committed by Indians in Indian country remains in federal courts. 
Defendant was therefore ordered released under writ of habeas corpus. 





CRIMINAL LAW 


Indians—Washington 


Application for a Writ of Habeas Corpus of Tommy WHITE v. Merle E. SCHNECKLOTH, 
Superintendent of the Washington State Penitentiary at Walla Walla, Washington. 


Supreme Court of Washington, En Banc, May 5, 1960, 351 P.2d 919. 


SUMMARY: An individual, charged with assault to commit rape and convicted by a Wash- 
ington superior court of second-degree assault, petitioned the state supreme court for habeas 
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corpus on the ground that the state court lacked jurisdiction of the case because he is an 
American Indian and a registered member of the Yakima tribe and the purported crime 
took place in “Indian country” as defined in federal statutes. The facts being found to be as 
petitioner had alleged, the court held that although the act charged is not one of the crimes 
specified in the Ten Major Crimes Act (18 U.S.C. § 1153), assault with intent to commit rape 
“within the . . . territorial jurisdiction of the United States” is a specific crime under 18 
U.S.C. § 113 and subject therefore to the 18 U.S.C. § 1152 provision that “the general laws of 
the United States as to the punishment of offenses committed in any place within the sole and 
exclusive jurisdiction of the United States . . . shall extend to the Indian country.” Since the 
record in this case failed to disclose whether the assault victim is an Indian and since Section 
1152 provides that it does not apply to offenses committed by one Indian against another 
Indian, the court admitted that this restriction “appears to provide a possible exception to 
the extension of a iederal criminal statute to Indian country,” but stated that “we do not find 
that its application has ever been interpreted to vest jurisdiction in a state court.” Holding 
the trial court not to have had jurisdiction, the court ordered defendant released under a writ 
of habeas corpus. 





ELECTIONS 


Primaries—Tennessee 


UNITED STATES of AMERICA v. FAYETTE COUNTY DEMOCRATIC EXECUTIVE COM. 
MITTEE et al. 


United States District Court, Western District, Tennessee, Western Division, April 25, 1960, Civil 
Action No. 3835. 


SUMMARY: The United States brought an action in federal court under the 1957 Civil 
Rights Act against nineteen officials of the Democratic party in Fayette County, Tennessee, 
alleged to have been conducting “white Democratic primary” elections. The action sought to 
prevent the officials from acting under siate or local law, community custom, or political 
party practice, in such manner as to exclude United States citizens, duly registered voters 
of the county, from voting in any election on account of race or color. Subsequently, the 
parties to the suit consented to entry of judgment without trial or adjudication or finding 
on any issue of fact or law, as follows: “The defendants are enjoined and restrained from 
preventing citizens of the United States, on account of their race or color, who are qualified 
to vote in Fayette County from effectively participating in any election.” The court retained 
jurisdiction to allow any party to apply to the court for orders appropriate for construing 
or executing the judgment or punishing violations of it. 


BOYD, District Judge. 


Final Judgment constituting evidence or an ad- 
mission by any of them in respect to any such 
issue; 

Now, THEREFORE, before any testimony has 


FINAL JUDGMENT 


The plaintiff, United States of America, having 
filed its complaint herein on November 16, 1959; 











the defendants having appeared by their respec- . 


tive attorneys; and the plaintiff and the defend- 
ants by their respective attorneys having severally 
consented to the entry of this Final Judgment 
without trial or adjudication of or finding on 
any issue of fact or law herein and without this 


been taken and without trial or adjudication of 
or finding on any issue of fact or law herein, and 
upon consent of the parties as aforesaid, it is 
hereby 

ORDERED, ADJUDGED AND DECREED 
as follows: 
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I 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. De- 
fendants having agreed, solely in order to permit 
entry of this Final Judgment, to waive any 
defense which might be asserted by them that 
the complaint fails to state a claim upon which 
relief may be granted, the Court adjudges that 
the complaint states a claim upon which relief 
may be granted against the defendants under 
42 U.S.C. 1971(a) and (c), (71 Stat. 637), com- 
monly known as the “Civil Rights Act of 1957.” 


II 
As used herein: 


(A) “Election” includes the election or selec- 
tion of persons for public or political party office 
or political committee membership, whether by 
means of voting or by means of a convention; 

(B) “Fayette County” means Fayette County, 
Tennessee; 

(C) The “Executive Committee” means the 
defendant Fayette County Democratic Execu- 
tive Committee; 

(D) The “Central Committee” means the de- 
fendant Central Committee of the Executive 
Committee; 


(E) “Individual defendants” means Hugh 
Preston Parks, Sr., Joe N. Cocke, James L. Day, 
Homer Smith, James Samuel Rhea, John Shelton 
Wilder, Sr., Edward Riddick Shore, John A. 
Weber, Dr. L. D. McAuley, Albert Thomas, Sam 
F. Dunn. Robert Lee Tacker, Bernard Franklin, 
Herman Knox Crawford, M. Wilburn Parks, Jr., 
Dr. John W. Morris, William H. Cocke, William 
Taylor Boyd, M. Clay McCarley; 

(F) “Individually” refers only to the partici- 
pation by the individual defendants in the ac- 
tivities of any committee or group calling, 
conducting, or supervising an election. It does 
not refer to any acts or practices by the indi- 
vidual defendants in their private, business, or 
professional capacities. 


II] 


The provisions of this Final Judgment ap- 
plicable to the Executive Committee and the 
Central Committee shall be binding upon each 
such defendant, and to the extent authorized by 
law upon its officers, agents and employees, and 
upon all persons in active concert or participa- 


tion with them who receive actual notice of this 
Final Judgment by personal service or otherwise. 

The provisions of this Final Judgment appli- 
cable to the individual defendants shall be bind- 
ing upon each such defendant, individually (as 
that word is defined herein but not otherwise) 
and as a member and/or officer of the Executive 
Committee and/or the Central Committee, his 
successors in office and agents and to the extent 
authorized by law upon those persons in active 
concert or participation with them who receive 
actual notice of this Final Judgment by personal 
service or otherwise. 


IV 


The purpose of this Final Judgment is to pre- 
vent the exclusion, under state or local law, 
community custom, or political party practice, 
on account of race or color, of duly registered 
voters of Fayette County from effective participa- 
tion in any election. 


V 


The defendants are enjoined and restrained 
from preventing citizens of the United States, on 
account of their race or color, who are qualified 
to vote in Fayette County from effectively par- 
ticipating in any election. 


VI 
For the purpose of securing compliance with 
and effectuation of this Final Judgment it is 
hereby ordered that the Executive Committee 
shall provide actual notice of this Final Judg- 
ment to all election officials other than the de- 


fendants and to all registration officials of 
Fayette County. 


Vil 


Jurisdiction of this cause is retained for the 
purpose of enabling any of the parties hereto 
to apply to this Court at any time for such fur- 
ther orders and directions as may be necessary 
or appropriate for the construction or execution 
of this Final Judgment or for the purpose of 
punishing violations thereof. 


Vill 


This Final Judgment shall be effective im- 
mediately. 


Dated: April 25, 1960. 























ELECTIONS 
Registration—Georgia 


T. M. CROW v. W. T. BRYAN, Jr. 
Supreme Court of Georgia, January 8, 1960, Rehearing Denied, February 11, 1960, 113 So.2d 104. 


SUMMARY: A defeated candidate for mayor of the city of Jefferson, in Jackson County, 
Georgia, filed a quo warranto petition in the Jackson County superior court against the can- 
didate declared elected. Prior to the election, the city board of registrars had stricken from 
the city’s list of registered voters the names of 113 persons, otherwise qualified to vote, for 
failure to register in the Jackson County voter’s registration book; and the city had given 
notice by a news item in a Jefferson newspaper that persons not registered in the county 
book would not be allowed to vote in the election. The 113 affected persons were not notified 
as to why they had been disqualified from the list nor given an opportunity to be heard as to 
their respective rights to remain thereon. Defendant’s demurrers were overruled on the 
ground that the petition’s allegations were sufficient to show that the “election” was null and 
void. The petition was subsequently zmended to allege that the actions revising the city’s 
voters list violated the due process clz.ases of the Fourteenth Amendment and the state con- 
stitution. Defendant’s motion to strike was denied. After trial on the pleadings by the judge 
without a jury, defendant was awarded judgment. The state supreme court reversed, hold- 
ing that the unreversed judgments of the trial court in overruling defendant’s demurrer 
and motion to strike fixed the law of the case that the amended petition sufficiently states a 
cause of action for the relief sought thereby; that, under the city’s charter, registration in the 
county voters book is not a prerequisite to voting in city elections, and that the 1958 state 
Voters Registration Act [3 Race Rel. L. Rep. 345 (1958)] dealing only with federal, state, 
and county elections did not impliedly repeal or supersede the charter provisions; that the 
113 names were therefore illegally stricken and the “election” was null and void since the 
number of those so disenfranchised was more than sufficient to overcome the announced re- 
sult; and that the fact that no more than 10 of the 113 attempted to vote in the election is 
immaterial to this decision since the 113 in effect had been informed in advance by the news- 
paper item that such attempts would be in vain. 


CANDLER, Justice. were then, and had been for at least 60 days 


immediately prior thereto, bona fide residents 











A petition for the writ of quo warranto which 
T. M. Crow filed in the Superior Court of Jack- 
son County on January 22, 1959, against W. T. 
Bryan, Jr. alleges: The petitioner is a citizen and 
taxpayer of the City of Jefferson, and the de- 
fendant resides in the same city which is in 
Jackson County. At a purported election held 
on December 8, 1958, for mayor, the defendant 
received 227 votes, Alva Ray 95, and the peti- 
tioner 172. The defendant was declared to be 
the duly elected mayor for a term of two years, 
and he qualified on January 1, 1959, and is per- 
forming the duties of such office. Prior to the 
holding of the purported election, and pursuant 
to the provisions of section 3 of an act approved 
August 20, 1923 (Ga.L.1923, p. 693), which 
amended the charter granted to the city in 1899 
(Ga.L.1899, p. 214), its board of registrars re- 
vised the city’s list of registered voters and 
struck therefrom the names of 113 persons who 


of the city, had paid all taxes due by them to 
the city except for 1958, had registered as re- 
quired by the provisions of section 7 of the city’s 
charter of 1899, and were qualified to vote for 
members of the General Assembly of Georgia. 
The 113 names of persons who were stricken 
from the city’s list of voters were neither notified 
by the city’s board of registrars of any claimed 
reason why they were disqualified to remain on 
the list, nor were they afforded any opportunity 
to be heard as to their respective rights to have 
their names remain thereon as required by sec- 
tion 3 of the city’s amended charter of 1923. 
Their names were stricken for the sole reason 


_that they had not registered as voters in the 


voter’s registration book of Jackson County, and 
the act of striking their names from the city’s 
list of registered voters for such reason was un- 
authorized and illegal since section 6 of the city’s 
charter of 1899 expressly provides that registra- 
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tion in Jackson County’s registration book is not 
a necessary prerequisite to the right of a citizen 
residing in the City of Jefferson to register and 
vote in that city for its municipal officers. While 
those whose names had been illegally stricken 
from the city’s list of registered voters desired to 
vote in the city election of December 8, 1958, 
the city by a news item gave notice in a paper 
published in the City of Jefferson prior to the 
date on which said purported election was held 
that no person would be allowed to vote in the 
election who was not registered as a voter in 
Jackson County’s registration book, and the city’s 
board of registrars furnished those who were to 
hold and manage the election of December 8, 
1958, with a copy of the revised or purged list 
of those who could vote in said election which, 
of course, did not include the 113 names illegally 
stricken. It is also alleged that the city’s board 
of registrars struck the names of the 113 persons 
from the city’s registration list in accordance 
with and pursuant to an opinion from the city’s 
attorney that it was legally proper and necessary 
to strike from the city’s list of voters the name 
of any person residing therein whose name was 
not registered as a voter in Jackson County’s 
registration book. The defendant demurred to 
the petition generally on the ground that it failed 
to state a cause of action for the relief sought, 
and demurred specially to specified parts of 
several of its paragraphs. His demurrers were 
overruled by a lengthy order which stated that 
the allegations of the petition were sufficient to 
show that the election of December 8, 1958, was 
null and void. This judgment was not excepted 
to and stands unreversed. A subsequent amend- 
ment to the petition alleges that the act of strik- 
ing the names of the aforementioned 113 persons 
from the city’s registration list without notice 
to such voters and without affording them an 
opportunity to be heard in opposition thereto 
offends the due-process clause of the Federal 
Constitution, Amend. 14 and the same provision 
of Georgia’s Constitution art. 1, § 1, par. 3. This 
amendment was allowed subject to objection 
and demurrer, and the defendant’s motion to 
strike it on stated grounds was denied and there 
was likewise no exception to this judgment, and 
it stands unreversed. By agreement the case was 
tried by the judge without the intervention of a 
jury, and on stipulated facts and admissions 
made in the pleadings. The trial judge found 
in favor of the defendant and on his finding a 
final judgment was entered denying the relief 


sought. The plaintiff excepted and brought the 
case to this court for review. Held: 


[Binding Nature of Judgment] 


1, “A judgment of a court having jurisdiction 
of both the parties and the subject matter, how- 
ever irregular or erroneous, is binding until set 
aside.” Mitchell v. Arnall, 203 Ga. 384(4), 47 
S.E.2d 258, 259, and the cases there cited. Apply- 
ing this rule in the instant case, the judgment 
overruling the demurrers to the original petition, 
and the judgment refusing to strike the amend- 
ment to it, amount to an adjudication that the 
petition as amended states a cause of action for 
the relief sought; and those unreversed judg- 
ments fix the law of this case insofar as they 
relate to the sufficiency of the amended petition 
to state a cause of action for the relief sought 
thereby. As authority for this ruling, see Georgia 
Northern Ry. Co. v. Hutchins & Jenkins, 119 Ga. 
504(2), 46 S.E. 659; Palmer v. Jackson, 188 Ga. 
336(1), 338, 4 S.E.2d 28; and Darling Stores 
Corporation v. Beatus, 197 Ga. 125, 28 S.E.2d 
124, and the several cases there cited. 

2. Under section 6 of the City of Jefferson's 
charter of 1899 (Ga.L.1899, p. 214), all persons 
are considered electors and entitled to vote in 
that city’s elections who have been bona fide 
residents of the city for at least sixty days im- 
mediately prior to the date of the city election 
in which they desire to vote, have paid all taxes 
legally imposed upon and demanded of them by 
the city’s authorities except taxes for the year 
in which such election is held, have registered 
to vote with the designated city official, and are 
qualified to vote for members of the General 
Assembly of Georgia, except, however, registra- 
tion in Jackson County's voters’ book is not a 
necessary prerequisite to the right to vote for 
municipal officers in the city’s elections. The 
registration provision of the city’s 1899 charter 
has not been changed in any way by any sub- 
sequent act amending its charter, and there is 
no merit in the cuntention that section 6 of the 
city’s charter of 1899 respecting the right of 
persons residing therein to register and vote in 
its municipal elections was impliedly repealed 
or superseded by the Voters’ Registration Act of 
1958 (Ga.L.1958, p. 269), since that act deals 
only with the qualification and registration of 
an elector to vote in any general or special elec- 
tion in this State to fill any Federal, State, or 
county office, or in any primary to nominate 
candidates for any such office. 
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[When Elections Are Avoided] 


3. It is settled by the full bench decisions of 
this court in Davis v. City Council of Dawson, 
90 Ga. 817, 17 S.E. 110, and Briscoe v. Between 
Consolidated School District, 171 Ga. 820, 156 
S.E. 654, that an election will be avoided when 
there is injected into it the insurmountable un- 
certainty incident to the rejection of the votes 
of electors in a sufficient number to overcome 
the apparent and announced result of the elec- 
tion, if they had all voted against the result 
reached, and neither fraud nor corruption is 
necessary where enough votes to change the 
result of the election have been disfranchised. 
For a like ruling, see Howell v. Pate, 119 Ga. 
537, 46 S.E. 667, where all of the Justices con- 
curred, except Chief Justice Simmons who was 
absent. But it is argued that the rule stated 
above is-not applicable in this case since the 
parties stipulated that not more than 10 of 
the 113 voters unlawfully stricken from the city’s 
registration list offered or attempted to vote in 
the mayor's election of December 8, 1958. This 
argument might be persuasive if it were not 
for the fact that the parties also stipulated that 
the city’s election officials had, prior to the elec- 
tion, given notice through a local newspaper 
that no one would be allowed to vote in the 
election who was not registered as a voter in 
the county's registration book. In view of this 
notice, it seems clear to us that the 113 illegally 
purged, and thereby disfranchised, voters were 
not required to make the vain, useless, and 
humiliating gesture of going to the polls and 
asking for a ballot, knowing at the time that 
their request would be refused, in order to assure 
judicial protection of election requirements; and 
this is especially true since election managers 
have no power or authority to allow any one to 
vote whose name is not on the list of registered 
voters furnished them for that particular elec- 
tion, which in this case was by the city’s board 
of registrars. Code § 34-801. The 113 names of 
voters who were illegally stricken from the list 
furnished the managers of the election involved 
were more than twice the number necessary to 
have changed the announced and declared re- 
sult of the election, and under the rule announced 
in the Davis, Briscoe, and Howell cases, supra, 
the disfranchisement of those voters rendered 
the city’s election of December 8, 1958, null 
and void. 


[Effect of Judgment Overruling Demurrer] 


4. A judgment overruling a general demurrer 
to a petition, unless excepted to and reversed, is 
an adjudication that the petition sets forth a 
cause of action for the relief sought thereby, and 
on proof of its allegations the plaintiff is en- 
titled to prevail. Darling Stores Corp. v. Beatus, 
supra; Turner v. Willingham, 148 Ga. 274 (2), 
96 S.E. 565, and the cases there cited. In this 
case a finding by the trial judge that the alle- 
gations of the amended petition were true was 
demanded by the admissions in the pleadings and 
the stipulated facts, which include a stipulation 
that each of the 113 persons whose names were 
stricken from the city’s registration list had, as 
residents, signed their name in the city’s regis- 
tration book and taken the oath required of 
electors more than 60 days prior to the election 
of December 8, 1958; that their names were 
stricken from the city’s registration list by its 
board of registrars for the sole reason that they 
were not registered in the voters’ registration 
book of Jackson County; that the only notice 
given to the general public or to those whose 
names were so stricken from the city’s registra- 
tion list was a news item published in the Jack- 
son Herald on November 6, 1958, stating that no 
one residing in the City of Jefferson would be 
allowed to vote in the city election of December 
8, 1958, unless he was registered in the voters’ 
book of Jackson County; and that, except for 
registration as a voter in Jackson County, they 
possessed all of the qualifications necessary to 
vote for members of the General Assembly; and 
the contention raised for the first time in the 
brief for the defendant in error, that the plain- 
tiff, as a citizen and taxpayer of the city, is es- 
topped to question the validity of the election 
since he, as a candidate for the office of mayor, 
had knowledge prior to the holding of it that the 
city’s attorney had advised the city’s board of 
registrars to strike the name of each elector ap- 
pearing on its registration list who was not also 
registered as an elector in Jackson County’s 
registration book of voters, is untenable. Where 
the defendant relies on the defense of estoppel 
it must be pleaded. Askew v. Amos, 147 Ga. 
613(1), 95 S.E. 5. However, we do not wish 


‘ to be understood as intimating that such knowl- 


edge on the plaintiffs part would in the cir- 
cumstances of this case amount to estoppel even 
if pleaded and proven. 


5. From what has been said in the four pre- 
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ceding divisions, it necessarily follows that the Judgment reversed. 





finding of the judge was unauthorized by the evi- All the Justices concur. 

dence, and that the judgment entered thereon QUILLIAN, J., not participating on motion 
is erroneous. for rehearing. 

EMPLOYMENT 


Fair Employment Laws—New York 


Application of the AMERICAN JEWISH CONGRESS, Petitioner-Respondent, for an Order 
Pursuant to Article 78 of the Civil Practice Act v. Elmer A. CARTER, et al., constituting the 
State Commission Against Discrimination, Res pondents-Respondents. 


New York Supreme Court, Appellate Division, First Department, January 12, 1960, 200 N.Y.S © + 296: 
April 19, 1960, 199 N.Y.S.2d 157. 


SUMMARY: The New York State Commission Against Discrimination (SCAD), dismissed 
a complaint by the American Jewish Congress charging an oil company with violating the 
state Law Against Discrimination by refusing to hire Jewish applicants. The dismissal was 
based on the ground that a “bona fide occupational qualification” previously granted the com- 
pany because of an agreement with Saudi Arabia that employees would be selected for work 
there in accordance with Saudi Arabian laws forbidding Jews to reside, travel, or work within 
the country should be continued. This determination was annulled by order of the state su- 
preme court, special term, as being based on a private contract contrary to state law and policy 
protected by the Tenth Amendment. 190 N.Y.S.2d 218, 19 Mise.2d 205, 4 Race Rel. L. Rep. 
630 (1959). Subsequently, the supreme court’s appellate division, first department, denied a 
motion for leave to file a brief amicus curiae, and modified the order so as to provide for 
remand to SCAD for further proceedings. As so modified, the order was affirmed. The ap- 
pellate division stated its opinion that probable cause exists for further processing of the 
matter and that SCAD’s holding to the contrary was arbitrary and capricious. 





EMPLOYMENT 
Labor Relations—Indiana 


FAIR SHARE ORGANIZATION, Hilbert L. Bradley, et al. v. KROGER COMPANY, Local 1460 
Retail Clerks International Association, AFL-CIO. 


Supreme Court of Indiana, March 23, 1960, 165 N.E.2d 606. 


SUMMARY: A chain retail grocery company and a retail clerks union local brought an action 
in an Indiana circuit court for injunctive relief against a named organization and representa- 
tive members thereof. Finding that defendants had picketed certain of the company’s stores 
in order to force it to hire Negro employees based on the proportion of Negro customers who 
patronize its stores. which would result in requiring the company to discharge or transfer 
competent white employees and replace them with Negroes, the court granted a temporary in- 
junction. On appeal, the appellate court transferred the case to the state supreme court on 
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the theory that this was not a case involving or growing out of a labor dispute and that stat- 
utes require an appeal from a temporary injunction in other than such a case to be taken 
directly to the supreme court. ‘The supreme court, however, held that the case involved or 


grew out of a labor dispute, and ordered it transferred back to the appellate court. 


PER CURIAM. 


This appeal from the granting of a temporary 
injunction by the court below was taken by 
appellant to the Appellate Court pursuant to 
Burns’ § 40-510 (1952 Replacement).1 The 
Appellate Court, upon appellee’s motion, trans- 
ferred the cause to this court on the theory that 
the case did not involve or grow out of a labor 
dispute and that an appeal from the granting 
of a temporary injunction under Burns’ § 4-214 
(1946 Replacement)? should be taken from the 
trial court to the Supreme Court. 

We believe the finding of facts entered by the 
trial court shows that this cause involved or 
grew out of a labor dispute as defined in Burns’ 
§ 40-513 (1952 Replacement ).* The finding was 
in part as follows: 


“On and after September 19, 1958, the 
defendants picketed and caused to be 
picketed one or more of said three stores 
for the purpose of forcing plaintiff to change 
1. Acts 1983, ch. 12, § 10, p. 28. 

2. Acts 1901, ch. 247, § 9, p. 565; 1907, ch. 148, 
§ 1, p. 287; 1915, ch. 76, § 1, p. 149; 1925, ch. 
201, § 1, p. 487. 

8. Acts 1938, ch. 12, § 18, p. 28. 


its employment practices; and for the pur- 
pose of forcing plaintiff to engage in selec- 
tive hiring of Negro employees based on 
the proportion of Negro customers who 
patronize its stores, which would result in 
requiring the plaintiff to discharge or trans- 
fer competent white employees and replace 
them with Negroes; * * °.” 


We believe the lower court’s further state- 
ment that: 


“There is no labor dispute existing be- 
tween the plaintiff and its employees or the 
unions which lawfully, properly and ex- 
clusively represent them in collective bar- 
gaining.” 


is ambiguous but that under the facts found by 
the court heretofore set out, it could only be 
concluded that the case involved or grew out 
of a labor dispute as defined in the Indiana 
statutes. See: New Negro Alliance v. Grocery 
Co., 1938, 303 U.S. 552, 58 S.Ct. 703, 82 L.Ed. 
1012, involving a similar statute. 

This cause is now ordered transferred back to 
the Appellate Court. 





GOVERNMENTAL ACTION 


Non-Discrimination—lllinois 


PROGRESS DEVELOPMENT CORPORATION, et al. v. James C. MITCHELL, et al. 
United States District Court, Northern District of Illinois, Eastern Division, March 4, 1960, 182 


F.Supp. 681. 


SUMMARY: A subdividing company acquired 22 acres of land in Deerfield, Mlinois, an all- 
white suburb of Chicago. After construction was underway, it became known in the commun- 
ity that the subdivider intended to reserve about a fourth of the houses for sale to Negroes. 
Shortly thereafter, the city halted the construction of model houses in the subdivision, charg- 
ing violation of building codes. Also, the park district involved started condemnation pro- 
ceedings to create a public park on the subdivision site; and this action was subsequently ap- 
proved in a referendum. The subdivider then brought suit in a federal district court against 
the village of Deerfield, its officers, the park district, and a number of parties who were al- 
leged to have instigated the condemnation proceedings. Alleging a conspiracy to deprive the 
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subdivider of its rights to hold, sell and convey real property, plaintiff sought damages as 
well as an injunction. A temporary restraining order was entered against the Deerfield of- 
ficials. At the trial, the court dismissed the action, holding that the plaintiffs had failed to 
prove a conspiracy among the defendants to interfere with the civil rights of the plaintiffs. 
Specific findings of fact were entered that the park district’s action was of long standing and 
not precipitated by the news of integration plans, and that there were building code violations 
of a nature which would justify the municipal action. The court also ruled that the racial 
“quota” system planned by the subdividers could not be enforced under Shelley v. Kraemer, 








334 U.S. 1 (1948). 


PERRY, District Judge. 


In this proceeding, plaintiffs complain that 
the defendant officials of the Village of Deerfield 
and of the Deerfield Park District, acting under 
color of law and using their offices as a cloak, 
have conspired with the other named defend- 
ants and have violated the civil rights of the 
plaintiffs contrary to the provisions of the Four- 
teenth Amendment to the Constitution of the 
United States and contrary to the provisions of 
Title 42, Sections 1981, 1982, 1983, 1985 and 
1988 of the U.S.C.A. They bring their action 
pursuant to 28 U.S.C. § 1331. 

The section of the Fourteenth Amendment 
relied upon provides as follows: 


“Section 1. All persons born or naturalized 
in the United States, and subject to the 
jurisdiction thereof, are citizens of the 
United States and of the State wherein they 
reside. No State shall make or enforce any 
law which shall abridge the privileges or 
immunities of citizens of the United States; 
nor shall any State deprive any person of 
life, liberty, or property, without due 
process of law; nor deny to any person with- 
in its jurisdiction the equal protection of the 
laws.” 


The statutes relied upon provide as follows: 


“§ 1981. Equal rights under the law 

“All persons within the jurisdiction of the 
United States shall have the same right in 
every State and Territory to make and en- 
force contracts, to sue, be parties, give evi- 
dence, and to the full and equal benefit of 
all laws and proceedings for the security of 
persons and property as is enjoyed by white 
citizens, and shall be subject to like punish- 
ment, pains, penalties, taxes, licenses, and 
exactions of every kind, and to no other. 
R.S. § 1977.” 

“§ 1982. Property rights of citizens 

“All. citizens of the United States shall 


have the same right, in every State and Ter- 
ritory, as is enjoyed by white citizens there- 
of to inherit, purchase, lease, sell, hold, and 
convey real and personal property. R.S. § 
1978.” 

“§ 1983. Civil Action for deprivation of 
rights 

“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen of 
the United States or other person within 
the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities se- 
cured by the Constitution and laws, shall 
be liable to the party injured in an action 
at law, suit in equity, or other proper pro- 
ceeding for redress. R.S. § 1979.” 

“§ 1985. Conspiracy to interfere with civil 
rights—Preventing officer from performing 
duties 
o o oO e co ° 


“(3) If two or more persons in any 
State or Territory conspire or go in disguise 
on the highway or on the premises of an- 
other, for the purpose of depriving, either 
directly or indirectly, any person or class 
of persons of the equal protection of the 
laws, or of equal privileges and immunities 
under the laws; or for the purpose of pre- 
venting or hindering the constituted author- 
ities of any State or Territory from giving 
or securing to all persons within such State 
or Territory the equal protection of the 
laws; or if two or more persons conspire 
to prevent by force, intimidation, or threat, 
any citizen who is lawfully entitled to vote, 
from giving his support or advocacy in a 
legal manner, toward or in favor of the elec- 
tion of any lawfully qualified person as an 
elector for President or Vice President, or 
as a Member of Congress of the United 
States; or to injure any citizen in person or 
property on account of such support or 

















advocacy; in any case of conspiracy set 
forth in this section, if one or more persons 
engaged therein do, or cause to be done, 
any act in furtherance of the object of such 
conspiracy, whereby another is injured in 
his person or property, or deprived of hav- 
ing and exercising any right or privilege of 
a citizen of the United States, the party so 
injured or deprived may have an action for 
the recovery of damages, occasioned by 
such injury or deprivation, against any one 
or more of the conspirators. R.S. § 1980.” 

“§ 1988. Proceedings in vindication of 
civil rights 

“The jurisdiction in civil and criminal 
matters conferred on the district courts by 
the provisions of this chapter and Title 18, 
for the protection of all persons in the 
United States in their civil rights, and for 
their vindication, shall be exercised and 
enforced in conformity with the laws of the 
United States, so far as such laws are suit- 
able to carry the same into effect; but in 
all cases where they are not adapted to 
the object, or are deficient in the provisions 
necessary to furnish suitable remedies and 
punish offenses against law, the common 
law, as modified and changed by the con- 
stitution and statutes of the State wherein 
the court having jurisdiction of such civil 
or criminal cause is held, so far as the 
same is not inconsistent with the Constitu- 
tion and laws of the United States, shall be 
extended to and govern the said courts in 
the trial and disposition of the cause, and, 
if it is of a criminal nature, in the infliction 
of punishment on the party found guilty.” 


[Three Counts] 


The verified complaint, as amended, is di- 
vided into three counts. Count I names as de- 
fendants the Deerfield Park District and the 
individuals constituting the Board of the Deer- 
field Park District, namely, James C. Mitchell, 
President, and Dudley L. Dewey, Edward J. 
Walchli, Donald W. Keller, and Aksel Petersen, 
members thereof, and seeks a temporary in- 
junction pendente lite with the prayer that such 
injunction be made permanent upon final hear- 
ing. (See para. 39 of summarization of allega- 
tions of complaint, post. ) 

Count II names as defendants the Village of 
Deerfield and the individuals constituting the 
Board of Trustees of said Village, namely, 
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Joseph Koss, President, and Winston Porter, 
Harold L. Peterson, John Aberson, Maurice 
Petesch, and Arno Wehle, members thereof, and 
seeks a temporary injunction pendente lite with 
the prayer that such injunction be made perma- 
nent upon final hearing. (See para. 40 of sum- 
marization of allegations of complaint, post.) 

Count III, a conspiracy count, names all of 
the foregoing as defendants (except the Deer- 
field Park District and the Village of Deerfield ) 
and, in addition thereto, ten other individual 
defendants, namely, Joseph G. Powell, Andrew 
G. Bradt, Harold C. Lewis, Herbert H. Gar- 
brecht, Hal A. Petit, Robert D. Rierson, Robert 
G. Mullen, Leonard Bronstein, David J. Maun- 
drell and Frank M. Blake. Plaintiffs seek dam- 
ages in the sum of $750,000. 

The plaintiffs having served notice upon coun- 
sel for the individual defendants named in 
Counts I and II, moved the court for a restrain- 
ing order against the defendants named in 
each of those counts and for a hearing date upon 
a motion for a preliminary injunction in each in- 
stance. Deerfield Park District and the Village 
of Deerfield were not then parties defendant and 
so were not served. Counsel for the individual 
defendants appeared but no testimony was 
heard. The court heard oral argument, consid- 
ered the verified complaint and thereupon de- 
nied the motion for a restraining order against 
the individual defendants, who are described as 
President and members of the Deerfield Park 
District, upon the allegations of Count I. 


[Restraining Order] 


The court, however, granted plaintiffs’ motion 
for a restraining order against the President and 
members of the Board of Trustees of the Village, 
in their individual capacities, upon the allega- 
tions of Count II. The court fixed bond for 
$1,000 which the plaintiffs made and which was 
approved. Thereupon the court entered a re- 
straining order upon the allegations of Count 
II, enjoining said individual defendants from 
enforcing the building code of the Village of 
Deerfield in any discriminatory, arbitrary or 
capricious manner against plaintiffs until further 
order of court, specifically providing, however, 
that the defendants were in no way restrained 
from lawfully enforcing said building code, all 
of which is more fully set forth in the order of 
this court entered on December 22, 1959. 

The court fixed December 29, 1959, as the 
date for hearings. They were not completed on 
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that date and the restraining order was con- 
tinued in force until January 6, 1960, on which 
date said order expired by its own limitation. 
The court was without jurisdiction to extend 
such order again. Without further order of 
court, the parties proceeded to present evidence 
until hearings were completed on January 28, 
1960, although final arguments were not com- 
pleted until February 4, 1960. 

On January 28, 1960, the court orally an- 
nounced that no motion for a preliminary in- 
junction would be granted upon the allegations 
set forth in Count II and the proof that had been 
adduced before the court at that time. The 
cause was taken and has been retained under 
advisement. 

Immediately thereafter, the court began tak- 
ing evidence upon the allegations of Count I, 
and on January 28, 1960, concluded evidence 
thereon although final argument was not con- 
cluded until February 4, 1960, upon which date 
the court took its decision thereon under advise- 
ment and has so retained it until this time. 


[Building Violation] 


The defendants named in Count II filed a 
motion to dissolve the restraining order orig- 
inally entered. The court heard argument 
thereon and orally announced an intention to 
deny the motion but retained it under advise- 
ment. Since that time, the court, still retaining 
the matter under advisement, has heard evidence 
thereon which has caused it to reconsider its 
orally announced intention to deny the motion. 
Among other things, it was brought out that 
plaintiff was in violation of the Deerfield Build- 
ing Code when this suit was filed and therefore 
did not come into court with clean hands. 

The defendants named in Count II also filed 
a motion for a summary judgment and that mo- 
tion was taken with the case. 

All defendants joined in various motions to 
dismiss the whole complaint, including Count 
III. The motions were supported by affidavits 
under oath. Plaintiffs’ counsel stated in open 
court that one of the motions and affidavits did 
not completely speak the truth. The court there- 
upon gave leave to plaintiffs to answer the mo- 
tions and to file counter-affidavits but the 
plaintiffs failed to file any answer to said mo- 
tions or any counter-affidavits or response 
thereto whatsoever. 

At the conclusion of evidence upon Counts I 
and II, the court heard testimony from plaintiffs 


and defendants upon the said motions to dis- 
miss Count III and the complaint as a whole. 
Those motions were taken under advisement. 


[Actions Together] 


It became apparent to the court at the outset 
of these proceedings that while the three counts 
of the complaint, in effect, set forth three suits, 
much time and effort would be saved if all the 
parties named in each of the counts were pres- 
ent at all hearings—with full right of cross- 
examination of all the parties—and if the evi- 
dence taken on the hearing of each motion, was 
included in the consideration of every other 
motion. 

It was so ordered and accordingly the hear- 
ings proceeded without objections from any of 
the parties at any time during or since the hear- 
ings were concluded. 

For purposes of brevity, plaintiff Progress De- 
velopment Corporation will hereinafter be re- 
ferred to as “Progress”; plaintiff Modern Com- 
munity Developers, Inc., as “Modern”; defend- 
ant Deerfield Park District as “Park District”; 
defendant Village of Deerfield as “Village”; 
Board of Deerfield Park District as “Park 
Board”; Board of Trustees of the Village of 
Deerfield as “Village Board”. 

Inasmuch as it was solely on the verified com- 
plaint herein, and without the taking of evi- 
dence, that the court granted plaintiffs’. motion 
for a restraining order (on the allegations of 
Count II) and denied plaintiffs’ similar motion 
(on the allegations of Count I), a summarization 
of the allegations of that complaint appears ap- 
propriate at this point: 


1. Progress is an Illinois corporation duly or- 
ganized to purchase and subdivide land, con- 
struct residences thereon and to sell the same in 
the ordinary course of business. 


2. In April, 1959, and at subsequent dates, 
Progress entered into purchase agreements for 
two tracts of vacant land, suitable for subdivi- 
sion and located in Deerfield, Lake County, 
Illinois. 


3. Thereafter it surveyed, platted and sub- 
divided said vacant tracts of land into two sub- 
divisions—one known as Floral Park Subdivision 
(containing about 15 acres) and the other 
known as Weinrib’s Pear Tree Subdivision (con- 
taining about 7 acres ). 


4. On July 8, 1959, the plat of the Floral Park 























Subdivision was approved by the Village Board, 
which is the governing authority of Deerfield, 
and on July 31, 1959, it was recorded with the 
Recorder of Deeds for Lake County, Illinois. 
The plat provides for 39 lots for residences. 


5. On September 16, 1959, the plat for Wein- 
rib’s Pear Tree Subdivision was approved by the 
Village Board and on September 18, 1959, it was 
recorded with the Recorder of Deeds for Lake 
County, Illinois. That plat provides for 12 lots 
for residences. 


6. Progress, relying upon the Village Board’s 
approval of the plat for the Floral Park Subdi- 
vision, employed a licensed engineer to prepare 
plans and specifications for underground water 
and sewer improvements and street improve- 
ments in that subdivision. These plans having 
been presented to and approved by the Village 
Board, Progress spent $30,000 in making the im- 
provements and further obligated itself on an 
$80,000 surety improvement bond, likewise ap- 
proved by the Village Board. 


7. Progress has likewise obligated itself upon 
a $26,000 surety improvement bond for improve- 
ments in Weinrib’s Pear Tree Subdivision, which 
bond was also approved by the Village Board. 


8. On September 21 and 22, 1959, Progress 
presented to Deerfield’s Building Commissioner 
plans and specifications for the construction of 
two model homes to be constructed and located 
at 911 and 921 Wilmot Road in Deerfield. Both 
sets of plans were approved by Deerfield off- 
cials, building permits were issued and Progress 
had the foundations laid, outside framework and 
roofs constructed, and other work in progress 
prior to November 11, 1959. The value of the 
two houses will be $30,000 for each one when 
completed. 


9. Progress has contractually obligated itself 
for additional large sums of money for engineers, 
architects, contractors, materialmen, legal and 
other expenses. 


10. The present fair market value of the Floral 
Park and Pear Tree land is in excess of $250,000. 


11. Modern is a corporation organized and 
doing business in the State of New Jersey and 
its principal purpose is investments by purchase 
of shares of stock in such corporations as Prog- 
ress which are engaged in the acquisition and 
development of residential subdivisions and in 
the construction and sale of residential housing 
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therein. Modern owns shares in such corpora- 
tions in the States of Connecticut, Delaware, 
Illinois, New Jersey, New York and Pennsyl- 
vania. 


12. Modern owns one hundred per cent of the 
stock of Progress. 


13. Both Modern and Progress have adopted 
and are following a policy of building homes 
that are available for purchase by Negroes and 
members of other minority groups as well as by 
persons who are members of the Caucasian race. 
Until November 11, 1959, this policy was not 
known to anyone in Deerfield. . 


14. There are no Negroes residing in Deer- 


field. 


15. At all times prior to November 11, 1959, 
Progress had conformed to all of Deerfield’s 
building code requirements and had likewise 
conformed to all of such building code require- 
ments to the date of the filing of this complaint. 
It has acted in good faith and was not then and 
has not since then been in violation of any of 
Deerfield’s building code requirements. 


16. Immediately after November 11, 1959, 
when it became known to the defendants that 
Progress had a policy of and planned to sell to 
Negroes some of the houses it proposed to build, 
the defendant Village and the defendants de- 
scribed as the President and members of the 
Village Board began a course of harassment of 
Progress. Even though immediately prior to 
November 11, 1959, Deerfield officials had in- 
spected and approved its construction work, 
those defendants caused their agents and em- 
ployees to post “stop orders” upon both build- 
ings under construction. It was impossible to 
comply with those “stop orders”. The employees 
and agents of Progress were ordered off the job 
and all work was stopped, not only upon the 
buildings but also on the street and other im- 
provements about which there had been no 
complaint. There were in fact no building code 
violations by the plaintiffs and they were given 
no opportunity to correct violations alleged to 
exist by the “stop orders”. It was several days 
before the officers and agents of Progress could 


- talk with any of the defendants about correcting 


the alleged violations. 


17. All of the aforesaid conduct was but a 
part of a scheme between the above named de- 
fendants and certain other defendants to im- 
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pede, delay, harass and stop plaintiffs from con- 
structing and selling houses to Negroes. 


18. All of the aforesaid defendants and all of 
the other defendants named in the complaint 
had numerous conferences between themselves 
and others and held numerous meetings at 
which they conspired to devise a plan to injure 
the plaintiffs and to deprive them of their rights. 


19. During the period between November 11, 
1959 and November 17, 1959, the above named 
defendants and the members of the Park Board 
and certain other defendants conspired and con- 
federated together for a plan to be presented to 
the Park Board on November 17, 1959, which 
plan had as its purpose injury to plaintiffs as set 
forth in the complaint. The Park District covers 
an area approximately co-terminous with that 
of the Village. 


20. There was in existence in Deerfield an or- 
ganization known as the “Deerfield Citizens 
Committee” of which defendant Joseph G. 
Powell is President. A sub-committee of that 
Committee is known as the “Village Caucus Ad- 
visory Committee” and its chairman is defend- 
ant Andrew G. Bradt. 


21. Some time during this period there was 
formed an organization known as the “North 
Shore Residents’ Association.” The exact time of 
its organization is unknown but its officers be- 
came known on November 24, 1959, and the 
same individuals, together with many others 
whose names are unknown to the plaintiffs, were 
active in the unlawful conspiracy against the 
plaintiffs at all times after November 11, 1959. 
Defendant Harold C. Lewis is a member of and 
chairman of the “North Shore Residents’ Associa- 
tion”; defendant Herbert H. Garbrecht is a mem- 
ber of and vice-chairman of said group, and 
defendants Hal A. Petit, Robert D. Rierson, 
Robert G. Mullen, Leonard Bronstein, David J. 
Maundrell and Frank M. Blake are members and 
directors of the “Residents’ Association”. At a 
meeting held on November 18, 1959, and at all 
other public meetings thereafter, defendant 
Harold C. Lewis and various other persons an- 
nounced that a plan would be devised to prevent 
Progress Development Corporation from com- 
pleting its project of constructing and selling 
houses to Negroes. 


22. At a meeting of the Park Board held on 
November 17, 1959, certain of these defendants 
requested the Board to take steps to acquire, for 


park purposes, the two subdivisions owned by 
Progress. During the course of the meeting, de- 
fendant Joseph G. Powell announced that he 
would contact certain civic groups to make a 
study of the needs of the Park District. Prior to 
this Park Board meeting, defendant Harold C. 
Lewis and others had already planned to con- 
duct a poll in Deerfield to determine the public 
sentiment in Deerfield for or against plaintiffs’ 
plan to build and sell houses without restricting 
sales to persons of the Caucasian race. All of the 
defendants were fully aware that the poll was 
to be taken on December 6, 1959. The de- 
fendants who are President and members of the 
Park Board then adjourned the meeting of 
November 17, 1959 to December 7, 1959 for 
the purported purpose of studying the reports 
that would then be made by civic groups upon 
park needs, but actually for the purpose of 
aiding the conspiracy by giving time for the de- 
fendants to take the aforesaid poll and to further 
arouse opposition to the plaintiffs in Deerfield. 


23. Immediately thereafter the defendants 
who are the President and Trustees of the 
Village met, namely, on November 18, 1959, and 
again on November 23 and 24, 1959. The public 
was invited. The meetings were noisy and dis- 
orderly and the lawful plan of plaintiffs to sell 
some of its houses to Negroes was denounced as 
“totalitarian”, and a “forcing” of Negroes and 
other non-Caucasians upon the Village. Many 
inflammatory statements were made at the meet- 
ings. Other public meetings were held at the 
American Legion Hall at which the same 
speeches were made by defendant Harold C. 
Lewis and other defendants and by other per- 
sons whose names are unknown to plaintiffs. 


24. Numerous secret meetings were held in 
private homes by the defendants and a pur- 
ported report and recommendation of park 
needs was prepared which was solely for the 
purpose of giving an air of legitimacy and color 
of law to any action the Park Board might take 
to acquire the property of Progress by con- 
demnation proceedings. The said purported 
report was a six-page document labelled a “com- 
prehensive study,” and covered such broad 
subjects as “Relationships Between Govern- 
mental Bodies,” “Village Objectives,” “Traffic 
and Parking,” “Zoning,” “Water and Sewers,” 
“Expansion of Village Boundaries,” “School 
Objectives,” “School Consolidation,” “School Fa- 
cilities,” “Park Objectives,” “Park-School Site 











Program,” “Major Park-Sites,” “Park District 
Boundaries,” and “Recommendations.” There 
was in fact no such study made. The so-called 
report included other sites strategically situated 
throughout Deerfield and recommended the 
acquisition of these sites, as well as the property 
owned by Progress. A further purpose of said 
purported “Report” and “Recommendation” was 
for the purpose of influencing public support of 
any program that the Park Board might under- 
take. 


25. At their meeting of November 17, 1959, 
the defendant members of the Park Board were 
informed that defendant Harold C. Lewis and 
others intended to conduct a poll of the Village 
on or about December 6, 1959. The meeting was 
adjourned to December 7, 1959. The true pur- 
pose of that adjournment was to await the out- 
come of such poll. When the President and 
members of the Park Board met on December 
7, 1959, they adopted resolutions designating 
Floral Park and Weinrib’s Pear Tree Subdivi- 
sions as park sites and ordered that those subdivi- 
sions be acquired by condemnation proceedings 
for park purposes. (An exhibit attached to the 
Complaint mentions an offer made to the 
plaintiffs, on direction of the Park Board, of 
$166,199.91.) Resolutions adopted by the Park 
Board at that meeting also provided for a 
referendum to be held for the purpose of sub- 
mitting to the voters a $550,000 bond issue, 
$175,000 of which the resolution earmarked for 
the purchase of the two subdivisions belonging 
to Progress. The referendum date was set for 
December 21, 1959, the earliest possible date 
that would be within the statutory requirement 
of the State of Illinois. 


26. Offers to purchase, totalling $166,999.91, 
were contained in three letters dated December 
7, 1959, signed .by the Secretary of the Park 
Board and addressed to Progress and to the 
Chicago National Bank, Trustee under Trust No. 
16093, legal title holder of certain of the property 
on which the purchase price had not been fully 
paid by Progress. These offers were delivered 
personally by certain of the defendants other 
than the members of the Park Board. These of- 


fers were not made in good faith but were made - 


for the purpose of acquiring the subdivisions in 
order to prevent Progress from building resi- 
dential housing thereon and to prevent sales of 
homes thereon to Negroes and other non- 
Caucasians. 
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27. In a letter dated December 10, 1959 (Ex. 
2) Progress, through its attorney, rejected the 
$166,999.91 offer of defendant Park District and 
its Board members on the ground that the sum 
offered was so inadequate that Progress con- 
ha the offer not to have been made in good 
aith. 


28. There is no bona fide public need or 
necessity for the acquisition of either of the two 
subdivisions for park purposes or for any other 
public use or purpose. 


29. The acquisition of Floral Park and Pear 
Tree Subdivisions was never corisidered by the 
Park Board until after the meeting of November 
17, 1959. 


30. The acts of the President and members of 
the Park Board in seeking to condemn the two 
subdivisions belonging to Progress were abuses 
of its powers of eminent domain conferred upon 
it by the laws of the State of Illinois, to-wit, 
Ill. Rev.Stats., c. 105, Section 8-1 and Ill. Rev. 
Stats., c. 47, Sections 1 to 17. 


31. Plaintiffs allege that each and every de- 
fendant has conspired together and that each is 
bound by the act of every other defendant. They 
charge that each and every defendant, because 
of the alleged conspiracy they have entered into, 
is guilty of each and every overt act alleged in 
the complaint. Plaintiffs charge that there have 
been innumerable other overt acts committed by 
the named defendants and other defendants and 
that each and every one of the defendants 
named in the complaint is guilty of said addi- 
tional overt acts as co-conspirator. 


32. Plaintiffs charge that defendants Park 
Board, its President James C. Mitchell and Board 
members, and their employees and agents, did 
not make available to them the books and 
records of the Park Board when demanded and 
that the delay in producing them was part of 
the conspiracy charged. 


33. Plaintiffs charge that all of the acts of 
conspiracy alleged have required each of them 
to divert their officers from their duties, and to 
expend large sums of money in attempting to 
meet the demands of the various defendants 
with the result that they have incurred addi- 
tional expenses, costs and damages in and about 
their property and business. 


34. Progress alleges it has been damaged by 
disparagement of its business reputation and has 
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incurred additional construction costs as a result 
of the unlawful conspiracy and acts of the de- 
fendants. 


35. Modern alleges it has been damaged in 
the conduct of its business in the State of IIli- 
nois and elsewhere in the United States by dis- 
paragement of its business reputation, by 
impairment of the value of its stock and sales 
thereof to the public, by delays and difficulties 
in the construction of residential developments 
and the sales of houses therein, all caused by the 
unlawful conspiracy alleged and the acts of the 
defendants in furtherance of such conspiracy. 


36. Plaintiffs charge that they will be irre- 
parably damaged if a preliminary and ultimately 
a permanent injunction is not granted against 
the Village of Deerfield and its President, Joseph 
Koss, and the other members of the Board of 
Trustees enjoining them from enforcing the 
building code of the Village against Progress 
for alleged building code violations that do not 
exist and from enforcing said building code 
against plaintiffs in an arbitrary and capricious 
manner and in a different manner than which it 
is enforced against other builders. 


37. Plaintiffs charge that defendants Deerfield 
Park District and its President, James C. Mitch- 
ell, and the other members of the Park Board 
have threatened to file a condemnation proceed- 
ing in the Lake County Circuit Court and that 
they are in the process of preparing such com- 
plaint. Unless restrained they will atempt to 
acquire plaintiffs’ property in Deerfield by con- 
demnation, and that plaintiffs will be irreparably 
damaged. 


38. Plaintiffs charge that the sole and only 
reason for and the cause of the conspiracy and 
all of the overt acts and other acts in perpetrat- 
ing the same is to discriminate against the plain- 
tiffs and is founded upon bias and prejudice 
against the plaintiffs because of their willingness 
to sell houses to Negroes on an integrated basis. 


39. Plaintiffs seek a temporary injunction 
pendente lite, which injunction they pray will, 
upon a hearing be made permanent, forever 
restraining and enjoining the defendants James 
C. Mitchell, Park Board President, and Dudley 
L. Dewey, Edward J. Walchli, Donald W. Keller 
and Aksel Petersen, Park Board members, their 
agents, servants, employees, attorneys and each 
of them, and all persons in active concert and 
participation with them and each of them from: 


A. Attempting to acquire by condemna- 
tion or otherwise all or any property now 
owned by plaintiffs in the Village of Deer- 
field, Illinois. 

B. Interfering, impeding or otherwise at- 
tempting to prevent, hinder or delay the 
lawful construction and sale of houses by 
plaintiffs in the Village of Deerfield, Illinois. 

C. Interfering, impeding or otherwise at- 
tempting to prevent, hinder, or delay the 
lawful conduct of business by plaintiff in the 
Village of Deerfield, Illinois. 


40. Plaintiffs seek a temporary injunction 
pendente lite, which injunction they pray will, 
upon a hearing be made permanent, forever 
restraining and enjoining defendants Joseph 
Koss, Village Board President, and Winston 
Porter, Harold L. Peterson, John Aberson, Mau- 
rice Petesch and Arno Wehle, Village Board 
members, their agents, servants, employees, at- 
torneys and each of them, and all persons in 
active concert and participation with them and 
each of them, from: 


A. Discriminating against plaintiffs in the 
conduct of plaintiffs’ lawful business in the 
Village of Deerfield, Illinois, by unreason- 
able, arbitrary, and capricious enforcement 
of the statutes, ordinances, regulations, 
usages and customs of the State of Illinois 
and said Village of Deerfield. 

B. Interfering, impeding or otherwise at- 
tempting to prevent, hinder or delay the 
lawful construction and sale of houses by 
plaintiffs in the Village of Deerfield, Illinois. 

C. Interfering, impeding or otherwise at- 
tempting to prevent, hinder, or delay the 
lawful conduct of business by plaintiffs in 
the Village of Deerfield, Illinois. 


41. Count III charges all of the defendants 
with conspiring to discriminate against the plain- 
tiffs and with violating the civil rights of plain- 
tiffs by taking their property to keep them from 
selling some houses to Negroes. Plaintiffs allege 
damages in the sum of $750,000. It is a general 
allegation without specifying the nature and ex- 
tent of the damages to Modern. 


42. Progress alleges the present value of its 
property to be $250,000. No facts are alleged in 
support of such valuation, although there is an 
allegation that Progress has expended $30,000 
for improvements. There is an averment that 
the value of the two houses now under con- 
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struction will be $60,000 when completed, but no 
allegation as to how much has been expended 
in the construction thereof. 

No damages are sought from either the Vil- 
lage of Deerfield or the Deerfield Park District. 


(States a Cause] 


The complaint states a good cause of action. 
Certainly the plaintiff, Progress, had a right to 
sell to Negroes the houses that it proposed to 
build and had no obligation to shout from the 
housetops the fact that it planned to do so. 
Progress had an absolute right to keep that 
secret within its corporate breast. As a corpora- 
tion, Progress had no more obligation to divulge 
its plans than an individual person would have 
had in a similar situation. Rights guaranteed to 
“persons” under the Constitution are guaranteed 
to corporations since the Supreme Court has 
repeatedly held that corporations come within 
that classification. 

If, as alleged in the complaint, the activities 
of Progress are limited to unrestricted sales of 
homes to persons of all races, then Progress 
could in no wise be guilty of deceit or bad faith 
in its dealings with the Village and its citizens 
when it failed to mention its plan to sell some 
of the houses to Negroes. As a matter of fact 
and. law, Progress has the absolute right to select 
its own purchasers. It can select whites only, or 
Negroes only, or whites and Negroes in any ratio 
it chooses. It can limit its sales exclusively to 
Jews, Catholics, Protestants, Orientals, Poly- 
nesians, Republicans, Democrats, Socialists, 
midgets, giants, brown-eyed or blue-eyed 
people, curly-headed or bald-headed people. It 
could select only those who are members of the 
Mafia, K.K.K., N.A.A.C.P., those who are listed 
in Who's Who or those who are listed in the 
social register. In short, the law protects Prog- 
ress in its right.to sell to those persons it may 
choose—and without prior notice thereof to the 
Village of Deerfield—but the law will not pro- 
tect, by enforcement, any rights which Progress 
or anyone else may claim by virtue of recorded 
or unrecorded convenants which restrict the use 
or conveyance of real estate in any discriminatory 
manner whatsoever against any race, color or 


creed. 
{Shelley v. Kraemer] 


It would be lawful for Progress, if it so desired, 
to require each purchaser of its homes to accept 


a deed containing a restrictive covenant running 
with the land and providing that the grantee 
would never convey the premises to any person 
not a member of the particular group or classifi- 
cation of persons to which the grantee belonged. 
Such a deed might also provide for a forfeiture 
in the event of a breach of the restrictive cove- 
nant, and might contain a further provision that 
any person affected might sue to restrain any 
conveyance contrary to such covenant and to 
obtain damages from the offending party. When 
it came to the acid test, however, such a re- 
strictive covenant would be of no avail to Prog- 
tess or to anyone else since no court in the 
United States would or could enforce it. Shelley 
v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 
1161. 

Having first ascertained that it has jurisdiction 
of the subject matter and of the parties to this 
action brought under the Civil Rights Statutes, 
and having in mind the limitations imposed 
upon it by 28 U.S.C. § 2283 that 


“A court of the United States may not 
grant an injunction to stay proceedings in a 
State court except as expressly authorized 
by Act of Congress, or where necessary 
in aid of its jurisdiction, or to protect or 
effectuate its judgments,” 


and further having considered the verified com- 
plaint herein and heard argument of counsel, 
this court determined that since a good cause 
of action for a claim for damages was stated 
under the Civil Rights Statutes, it likewise had 
equitable jurisdiction for the purpose of protect- 
ing and enforcing its jurisdiction at law. 


[Injunction Denied] 


Concerning plaintiffs’ motion (based on Count 
1) for a restraining order enjoining the Park 
Board officials, individually, from instituting 
condemnation proceedings to take plaintiffs’ 
property, the court determined that the allega- 
tions of Count I did not state a cause that war- 
ranted the court’s use of its injunctive power 
without first hearing evidence and argument of 
counsel on the matter. The court thereupon 
denied the motion for a restraining order and 


. fixed a subsequent date for hearing evidence and 


argument upon the prayer for preliminary in- 
junction contained in Count I of the complaint. 

The court then turned to a consideration of 
plaintiffs’ motion (based on Count II) for a re- 
straining order enjoining the officials of the 
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Village, individually, from enforcing the build- 
ing code of Deerfield against plaintiffs in a dis- 


criminatory, arbitrary and capricious manner, It 
appearing to the court that work on the two’ 


buildings under construction had been discon- 
tinued; that a great deal of emotion and ill feel- 
ing existed between the parties; and that a 
dispute existed between the parties as to whether 
the agents and employes of Progress had or had 
not been given the right to correct alleged build- 
ing code violations, the court—without finding 
that the defendants had attempted to or had 
enforced the Village building code in a dis- 
criminatory, arbitrary or capricious manner— 
granted the motion for a restraining order and 
fixed a date for a hearing on the prayer for pre- 
liminary injunction contained in Count II of the 
complaint. 

There can be no question but what great 
public concern and interest have been aroused 
by this litigation and the events leading up to 
it. Initially, the proceeding seemed to present 
some perplexing and complex problems but now 
that all of the evidence is in the matter has re- 
solved itself into a comparatively simple matter 
both as to facts and as to law. It takes no Sher- 
lock Holmes to unravel and determine the facts 
and it takes no Oliver Wendell Holmes to com- 
prehend and apply the applicable law. 

Plaintiff Progress is an Illinois corporation 
with its principal place of business in Chicago, 
Illinois. It has as its principal purposes the acqui- 
sition and development of residential sub- 
divisions and the construction and sale of resi- 
dential housing therein. 


[New Jersey Corporation] 


Plaintiff Modern is a New Jersey corporation 
with its principal place of business in Princeton, 
New Jersey. Its alleged principal purposes are 
the investment, by purchase of shares of stock 
and otherwise, in Progress and in other similar 
corporations.which are engaged in the develop- 
ment of residential subdivisions and construction 
of housing therein. Modern owns all of the issued 
and outstanding shares of Progress and the 
facade of local directors is nothing more than a 
transparent veil, worn solely for adornment. 
Modern completely dominates Progress. 

Defendant Village of Deerfield is a modern, 
residential, suburban municipality. Its governing 
body is the Village Board of Trustees, pursuant 
to the statutes of the State of Illinois. There is 
also a Village Manager, pursuant to ordinances 


adopted by said Board. The Village is a rapidly 
growing community. Its population has increased 
from 3,288 in 1950 to 4,188 in .1952; to 7,609 in 
1957 and in December, 1959, when this suit was 
instituted, its population was approximately 
11,000. As a result, vacant land available for 
parks has rapidly disappeared. Roughly calcu- 
lated, the Village is a two-mile-square area, Ac- 
cording to accepted municipal planning, such 
a community should have at least 250 acres of 
park. At the present time Deerfield has only 
about 47 acres and it is obviously in need of a 
diversified park system with parks scattered 
throughout the community. There is practically 
no vacant land left which is available for parks 
except that which is owned by the plaintiffs and 
the other parcels which were included in the 
referendum held under the direction of the Park 
Board for the purpose of acquiring plaintiffs’ 
land and the other parcels for the school-park 
program. 

The need for more land for parks has been 
well known to the Park Board and on two 
separate occasions in 1959 referendums were 
held in an attempt to obtain additional land. 
On each occasion they were unsuccessful. Op- 
position came from a fear of increased taxes 
and because of a disagreement as to where the 
parks should be located. Some citizens wanted 
one large park at the southeast part of the Vil- 
lage and others wanted smaller parks distributed 
throughout the community. 


[Defendants Identified] 


The defendant Joseph Koss is now and at all 
times mentioned in the complaint has been the 
acting President of the Board of Trustees of the 
said Village, having been appointed to said 
office by the other members of the Board of 
Trustees to fill a temporary vacancy in said 
office. The defendants Winston Porter, Harold 
L. Peterson, John Aberson, Maurice Petesch and 
Amo Wehle are now and at all times mentioned 
in said complaint have been members of the 
Board of Trustees of said Village. 

Deerfield Park District of Lake County, IIli- 
nois, is a body corporate and politic under the 
provisions of Section 8—1 of Chapter 105 of 
Illinois Revised Statutes, and is governed by a 
board of five elected Commissioners—defendants 
James C. Mitchell, President, and Dudley L. 
Dewey, Edward J. Walchli, Donald W. Keller 
and Aksel Petersen, members, who serve without 
compensation. They constitute the corporate 
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authority of such district as provided by Section 
4—1 of said Chapter 105. Said Commissioners act 
as legislators and are given legislative powers 
in said Chapter 105 to enact all necessary rules, 
resolutions and ordinances and to exercise the 
power of eminent domain to acquire real estate 
for park purposes. 


The Deerfield Park District covers an area 
approximately co-terminous with that of said 
Village, and the land owned by Progress, known 
as Floral Park and Pear Tree Subdivisions, is 
situated within said Village and within said 
Park District. 


The other defendants are divided into two 
groups: (1) Defendants Harold C. Lewis, Her- 
bert H. Garbrecht, Hal A. Petit, Robert D. Rier- 
son, Robert G. Mullen, Leonard Bronstein, 
David J. Maundrell and Frank M. Blake are 
members of the North Shore Residents’ Associa- 
tion; (2) Defendants Joseph G. Powell and 
Andrew G. Bradt are members of the Deerfield 
Citizens Committee. 


[ Residents’ Association] 


The North Shore Residents’ Association was 
organized shortly after November 23, 1959, and 
was opposed to the project being sponsored by 
Progress and to the actions of the representatives 
of that company. There is no evidence that the 
members of the Residents’ Association did any- 
thing which was illegal. All actions taken by the 
Residents’ Association were separate and distinct 
from the actions taken by the i‘ark Commission- 
ers. All evidence in the record shows that the 
Park Commissioners refused to become associ- 
ated in any way with the Residents’ Association 
and maintained the constant position—which 
they had adopted many months prior to any 
knowledge of the proposed activities of Progress 
—that they were. not interested in single proper- 
ties but only in an over-all land acquisition pro- 
gram for all of the Village. 


The Deerfield Citizens Commission is a not- 
for-profit Illinois corporation which was organ- 
ized in 1950 with the purpose of “Full coopera- 
tion with all village governing bodies for a better 
Deerfield,” and it has been the main organization 


in Deerfield working on all civic problems. On * 


many occasions in the past, this Committee ad- 
vised the Park Board and actively campaigned 
in Park District, School District and other civic 
elections in Deerfield. These activities have been 


continuous from 1950 to December 21, 1959. 
This Committee is composed of civic-minded 
persons interested only in the welfare of the 
children and other residents and taxpayers of 
Deerfield. 


[No Conspiracy Proof] 


There is no credible proof of any combination 
or conspiracy whatsoever between the defend- 
ants, members of the Board of Trustees and 
Park Commissioners during the period from No- 
vember 11, 1959, to December 1, 1959. There 
was no concerted plan or conspiracy between 
any of the defendants, and in fact, except that 
certain defendants were acquainted as local 
citizens, there was no relation between the Park 
Commissioners and the other defendants during 
the period from November 11, 1959, to Decem- 
ber 21, 1959. The evidence clearly revealed that 
several of the individual defendants had never 
personally met or seen a number of the other 
individual defendants and defendants who were 
Village officials and the evidence also revealed 
that the Village officials did not know all of the 
individual defendants until they appeared in 
court. As a matter of fact, several of the defend- 
ants were introduced to each other in court. 


The record discloses that the Park Commis- 
sioners have served faithfully and industriously 
for the benefit of the taxpayers of Deerfield and 
have carried on a commendable park-school 
cooperation plan which has benefited the chil- 
dren and all residents and taxpayers of Deerfield. 
It is the duty of these Park Commissioners to 
acquire land suitably located for parks and to 
expand the usable acres of park land. Both Pear 
Tree and Floral Park are suitably located for 
proper park purposes. It is also the duty of the 
Park Board to acquire land before loss by sub- 
dividing or other use makes the land too expen- 
sive to acquire. 

Deerfield Park District and School Districts 
109 and 110 have cooperated for a number of 
years in a program whereby the Park District 
purchases land adjacent to the schools and the 
park land is used both as recreation areas for 
parks and as recreation and physical education 
areas for the schools with the result that there 
has been a saving of taxes and the school dist- 
ricts are able to use their limited funds for 
buildings. This program has permitted School 
District No. 110 to build schools which it could 
not otherwise have built. 
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[No Vacant Land] 


Wilmot School of School District No. 110 is 
located on the southeast corner of Wilmot Road 
and Deerfield Road and has no vacant land 
adjacent thereto on the south or east sides. It 
has approximately 4% acres of vacant land avail- 
able for playground which is presently owned 
by the Deerfield Park District and will have an 
enrollment of over 1,000 students, many being 
Junior High students. The only vacant land 
within the Deerfield Park District adjacent to 
this school is Floral Park which is immediately 
to the north across Deerfield Road and com- 
prises approximately 15 acres. 


The history of the Park Commissioners’ inter- 
est in acquiring Floral Park and Pear Tree is of 
long standing. A qualified park planner was 
hired by the Park Board in May, 1959. He made 
a study and viewed the properties now known 
as Floral Park Subdivision and Pear Tree Sub- 
division. He prepared a map for the Park Board 
which shows Floral Park as a proposed park site. 
At the meeting of the Park Board on May 19, 
1959, he recommended the acquisition of the 
property. He filed with the Board a written re- 
port which recommended a swimming pool site 
be located “in the vicinity of or west of Wilmot 
Road. Any future pool would relieve the present- 
ly proposed pool and draw from the population 
west of the tracks.” At that time the Board de- 
termined not to include the Floral Park site in 
the August, 1959, referendum and decided to 
hold it for a future referendum because the 
Floral Park site is in School District No. 110, 
with only about one-third of the Park District 
voters, and there are fewer park sites in School 
District No. 109 which has about two-thirds of 
the voters in the Park District. 


In May or June of 1959, defendant Mitchell 
of the Park Board appeared at the School Board 
meeting of School District No. 110 and the 
President of the School Board requested the 
Park District to purchase Floral Park as an ad- 
ditional park site. Mitchell agreed that it should 
be included in a later Park Board referendum 
when it appeared that voter approval might be 
favorable thereto. The referendum of December 
21, 1959, carried into effect the plan for park 
acquisition made in May, 1959~six months be- 
fore Progress had disclosed its intended opera- 
tion. The referendum of December 21, 1959, 
was a furtherance of the commendable park- 
school cooperation which had been carried on 


for years in an attempt to provide proper park 
and school ground facilities for Deerfield. 

In December, 1959, only two vacant pieces 
of property within the Park District—that is, 
Floral Park and Pear Tree—met the recommen- 
dations of the park planner’s May, 1959 report 
that the western pool site be located “in the 
vicinity of Wilmot Road.” The expert advised 
the Park Board against locating a swimming 
pool on a park being used in conjunction with 
a school. Floral Park was, therefore, not suitable 
for a swimming pool site and Pear Tree was the 
only vacant property suitably located in the 
Park District for a western swimming pool site. 


[Election Sought] 


At its adjourned meeting on December 7, 
1959, the Park Board in open meeting duly 
passed a resolution calling an election on Decem- 
ber 21, 1959, to submit to the voters the proposi- 
tion to issue $550,000 of park bonds to secure 
funds to purchase and improve additional park 
sites. In addition, the Board duly adopted plans 
and estimates whereby six sites, comprising ap- 
proximately 80 acres would be purchased, in- 
cluding Floral Park and Pear Tree. The Park 
Board authorized the sending of offers to the 
title holders of Floral Park and Pear Tree and 
the institution of condemnation proceedings in 
the event the offers were refused. The cost of 
acquiring the land would increase by a con- 
tinuance of the construction. 

The Park Commissioners exercised proper 
judgment in carrying out their duties when they 
selected these six sites in connection with the 
referendum of December 21, 1959. The Park 
District has no funds with which to purchase 
land except by issuing bonds pursuant to voter 
approval. The motive and the purpose of the 
Park Commissioners in passing the referendum 
resolution on December 7, 1959, was to carry 
into effect a long-established plan of acquiring 
proper park lands for Deerfield and the six 
properties included in the December 21, 1959 
election were all proper lands for park pur- 
poses. Three of the six sites had been included 
in elections held in April and August, 1959. 

In order to give Progress prompt notice of 
the offers, defendant Mitchell arranged for per- 
sonal delivery by certain defendants as well as 
by registered mail. The voters approved the 
bond issue on December 21, 1959, and on De- 
cember 24, 1959, condemnation proceedings 
were instituted by the Deerfield Park District to 
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secure Floral Park and Pear Tree as park sites, 
the offers of purchase having been rejected by 
Progress. The Park Commissioners acted in good 
faith in exercising their legislative discretion on 
December 7, 1959 by adopting the resolution 
calling the election of December 21, 1959. 


[Result the Same] 


There is little doubt that had it not been for 
aroused public opposition to plaintiffs’ plan to 
initiate and maintain a controlled integration 
plan by selling to Negroes 20 to 22 per cent of 
the houses it proposed to build, the outcome of 
the referendum of December 21, 1959, would 
have been much the same as that of previous 
referendums held by the Park Board in its at- 
tempts to acquire property for park sites. How- 
ever, although opposition to Progress’ plan un- 
doubtedly furnished a major part of the basis 
for the action of the voters, it was not, as 
charged, the sole basis. 

The undisputed evidence conclusively shows 
that there is a bona fide public need for the 
acquisition of both Floral Park and Pear Tree 
for park purposes. That was clearly brought out 
by the testimony of the Park Board officials, by 
plaintiffs’ own witness Whitney, and by the 
park-planning expert, witness Roy Layman. 


[Commissioners’ Motives] 


The motives of the Park Commissioners in 
adopting the resolution on December 7, 1959, 
calling the election to secure funds to acquire 
six park sites, including Pear Tree and Floral 
Park, were solely and only to provide adequate 
and necessary parks for Deerfield and were not 
to interfere in any way with plans of Progress 
to build homes in Deerfield. There was no 
motive or purpose on the part of the defendant 
Park Commissioner-Legislators to interfere with 
intended use by any owner of his property. 

There is no evidence that defendants Joseph 
G. Powell and Andrew G. Bradt held meetings 
with other members of the Deerfield Citizens 
Committee from which there was evolved a plan 
to demand that the Park District, or other local 
government agency with the power of eminent 
domain, acquire Floral Park and Pear Tree by 
condemnation for the purpose of preventing 
Progress from putting its sales intention into 
effect. 

There is no evidence that defendant Park 
Board members combined and conspired with 


other defendants herein or with any other per- 
sons to prevent Progress from constructing and 
selling homes to Negroes. 

There is no evidence that out of any meeting 
between November 13, 1959, and December 7, 
1959, a plan was evolved to demand that the 
Park District or other local governmental agency 
with the power of eminent domain under Illinois 
law, acquire Floral Park and Pear Tree by con- 
demnation, for the sole purpose of preventing 
Progress from putting into effect its said sales 
intention or for the purpose of preventing Prog- 
ress from exercising its lawful rights. 

The Park Board and its representatives coop- 
erated reasonably with the representatives of 
Progress in making available to the latter the 
minutes and records of the Park District in con- 
formity with the provisions of the laws of Illinois. 

There is no evidence that the offer (described 
in paragraph 51 of the complaint) which the 
Park Board made to Progress was not made in 
good faith. 

No member of the Park Board has shown or 
indicated any hostility or opposition to Negroes 
as a race or to Negroes owning property in or 
living in Deerfield. 


[To Build 51 Houses] 


Plaintiffs have the intention of developing 
Floral Park and Pear Tree Subdivisions (the 
premises described in paragraph 11 of the com- 
plaint) by building approximately 51 houses 
thereon. It is their claimed intention to sell 10 or 
12 of these houses to Negroes. They will not sell 
all or even 50 per cent of them to Negroes or all 
or even 50 per cent of them to Caucasians. This 
plan the plaintiffs call their “controlled occu- 
pancy pattern.” On order of this court, plaintiffs 
produced two forms of restrictive sale agree- 
ment by means of which they plan to control 
future sales for more than ten years, and to pre- 
serve the ratio of Negroes and Caucasians they 
establish. On the trial, plaintiffs were uncon- 
vincing in their attempts to avoid the stigma of 
forcing purchasers to execute such agreements 
by stating that execution of such agreements 
would be urged but would not be required. It 
is clear, and I find, from the admissions of plain- 


‘tiffs’ officers and attorney, and from available 


literature, that plaintiffs intend to control the 
ratio of Negroes’ and Caucasians living on the 
premises in question for ten years and plan to do 
it by reserving to Progress or its nominee the 
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right to determine the purchaser of the property 
when an owner desires to resell. 

The plaintiffs were given wide latitude in the 
production of all proofs possible. All sources 
of possible conspiracy were minutely examined 
into by plaintiffs’ counsel. No conspiracy, or any 
semblance of conspiracy by the Park Board 
Commissioners was proved, and the court finds 
that no good purpose will be served by requiring 
defendants Mitchell, Dewey, Walchli, Keller or 
Petersen to defend further herein and that the 
Park Board and the individual Park Commis- 
sioners, James C. Mitchell, Dudley L. Dewey, 
Edward J. Walchli, Donald W. Keller and Aksel 
Petersen should be dismissed from the cause 
with their costs. 


In April, 1959, and at subsequent dates, Prog- 
ress acquired the two separate tracts of real 
property (called Floral Park and Pear Tree) 
which it now owns in said Village. Upon request 
of Progress, the Board of Trustees of the Village 
approved plats of subdivision of said property— 
Floral Park on July 8, 1959, and Pear Tree on 
September 16, 1959. The plat for Floral Park 
provides for 39 home sites and the one for Pear 
Tree provides for 12 home sites. 


[Financial Agreements] 


Prior to the approval of said plats of sub- 
divisions, the Board of Trustees imposed certain 
conditions upon the plaintiff, Progress, requir- 
ing it to reach satisfactory financial arrange- 
ments with School District No. 110 which en- 
veloped or bordered upon said property, and 
the St. Gregory Church which was adjacent to 
said property. Questions also were raised by the 
Village relative to the form of subdivision bond 
which the plaintiff Progress desired to use. The 
bond form first offered by the builder was not 
the standard bond form acceptable to the Vil- 
lage and the bond as offered contained clauses 
and other provisions which did not meet with 
the approval of Building Commissioner Robert 
E. Bowen. Apparently these problems were re- 
solved, and a subdivision bond was finally ap- 
proved by the Village authorities. Other than 
these conditions and other technical require- 
ments relative to said plats, the said defendants 
raised no other objections and there was no men- 
tion that the said sites should be or might be set 
aside for park, school or other public purposes. 

The plaintiff builder, having filed the requisite 
plans and specifications, secured building per- 


mits on September 21 and 22, 1959, from Build- 
ing Commissioner Bowen for the construction of 
two model homes at the Floral Park subdivision. 
These homes are now partially completed and 
are located at 911 and 921 Wilmot Road, re- 
spectively. The foundation work on 911 Wilmot 
Road was completed toward the end of October 
and the framing or carpentry work was com- 
menced at that site at or about said time. The 
framing or carpentry work was commenced at 
921 Wilmot Road about a week subsequent 
thereto. 

Progress represented to the court that there 
were in fact no building violations at the time 
of the filing of the complaint. The overwhelming 
evidence is to the contrary. 


[Ten Days on the Site] 


Building Inspector Richard Chilton spent ap- 
proximately ten full eight-hour days on the 
building site during the installation of under- 
ground improvements, starting approximately in 
August of 1959. Building Commissioner Bowen 
and Building Inspector Kilgore also visited the 
site during said period. When Building Com- 
missioner Bowen inspected the underground im- 
provements, he found certain violations from 
time to time but Max Weinrib, Executive Vice 
President of Progress, corrected them promptly 
upon receiving notice thereof. At one point dur- 
ing the installation of the underground improve- 
ments, Bowen considered the issuance of a stop 
order because the specifications called for two 
inches of sand in the sanitary sewer and plain- 
tiff builder was not complying with that re- 
quirement. Building Commissioner Bowen did 
not issue a stop order because he was able to 
make contact with the contractor and, in Mr. 
Bowen’s words, “We got that straightened out 
real fast.” 

Two of the Village Inspectors, Mr. Kilgore 
and Mr. Chilton, inspected the carpentry work 
at 911 Wilmot Road during the first week in 
November. They found that the bracing was 
improperly installed and was not in accordance 
with the requirements of the Village Building 
Code. They called this to the attention of the 
carpentry foreman who was present on the job. 
It also appeared that the carpentry foreman did 
not have a set of approved plans on the job. They 
tried to explain to the foreman that he would 
have to correct the bracing and when it ap- 
peared that the foreman had difficulty in under- 
standing the matter, they suggested to him that 
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he obtain a copy of the Deerfield Building Code. 
The foreman said that he would get a copy 
and that if the bracing was incorrect, he would 
correct it. 

The Acting President of the Village, Joseph 
Koss, first learned on November 10, 1959, of 
Progress’ plans to establish a so-called integrated 
housing project in the Floral Park and Pear 
Tree Subdivisions. On the following evening, 
November 11, 1959, at a regular Board meeting 
of the Village Trustees, President Koss received 
further information relative to plaintiff Progress’ 
plans. No discussion of those plans took place 
during the course of the meeting but after the 
meeting had adjourned the Trustees met in a 
conference room at the Village Hall with their 
Village Manager and the Village Attorney, 
Thomas E. Matthews. The Board asked the 
Village Attorney for advice and guidance and 
he advised the Board to continue to act as they 
had in the past and no differently. Defendant 
Joseph Koss testified that prior to talking with 
the Village Attorney he really had not known 
what the Board should or should not do in its 
official capacity but that on directing the ques- 
tion to Attorney Matthews the latter had re- 
plied, “You have taken an oath of office.” Village 
Manager Stilphen heard a discussion of some 
building violation connected with the Floral 
Park Subdivision, but recalled nothing specific. 
The Board agreed that the Village Attorney 
should discuss the entire matter with Commis- 
sioner Bowen so that any directions as to the 
manner of enforcement of the Building Code 
against the builder would be clear. 


[No Instructions] 


Pursuant to the direction of the Board of 
Trustees of the Village, through its Village Man- 
ager Stilphen, Bowen went to the office of the 
Village Attorney on November 12 at which 
time the Village Attorney informed Bowen that 
the plaintiffs had plans to establish an integrated 
housing project but that the Board wanted 
Bowen to enforce the Village ordinances as to 
plaintiff builder in the same manner as he would 
against anyone else in the Village, regardless of 
plaintiffs plans. It does not appear that (other 
than these instructions from the Village Attor- 
ney) Bowen received any instructions from the 
Village officials relative to the manner of en- 
forcing the Village ordinances against the plain- 
tiff builder. 

On November 13, 1959, Bowen and Kilgore 


inspected the premises at 911 Wilmot Road and 
found that the diagonal cross-bracing was 
nailed over the exterior sheathing, that there 
was improper nailing and that some of the 
boards were split and were hanging loose. Bow- 
en also found that the carpenters had completely 
cut through the header for the ceiling joists. All 
of these items were in violation of the require- 
ments of the Deerfield Building Code. At that 
point, Bowen asked Kilgore if the latter permit- 
ted that type of construction and Kilgore in- 
formed Bowen that he had inspected the 
premises on a prior date and had told the fore- 
man to correct the bracing. It also appeared at 
said time that the foreman was unable to pro- 
duce an approved set of plans for the building. 
In view of these circumstances, Bowen instructed 
Kilgore to shut down the job at 911 Wilmot 
Road. A notice to that effect was posted on the 
premises by Kilgore and the carpentry foreman 
was requested to contact Weinrib, agent of 
Progress, and to have the latter get in touch 
with Building Commissioner Bowen relative to 
the situation. 

Bowen and Kilgore then inspected the build- 
ing at 921 Wilmot Road and they also observed 
violations of the Deerfield Building Code and 
found that there was no approved set of plans 
present at the site. Although Weinrib was pres- 
ent at the premises later in the day, he made no 
attempt to contact Bowen until the following 
Monday, November 16, 1959. 

Plaintiffs complained that it was impossible 
to comply with the violation notice or stop order 
posted on the premises at 911 Wilmot Road 
because it required that the violation be cor- 
rected the very same day and at the same time 
the men were not permitted to work. Bowen 
and Kilgore explained in their testimony that 
this was their normal practice and that the effect 
of having the contractor lose a few days’ work 
generally got effective results. This testimony 
was not contradicted or impeached in any man- 
ner. This practice was substantiated by evidence 
of other and similar actions taken by the Village 
Building Department prior to and subsequent 
to November 13 with other builders. 


[Stop Order Posted] 


Testimony shows that on the same date on 
which a stop order was posted at 911 Wilmot 
Road, to wit, November 13, Bowen and Kilgore 
inspected other residential housing in the Vil- 
lage. Upon finding a violation of the Building 
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Code at 1111 Montgomery Street in the Village, 
they posted a stop order at those premises and 
that notice also required the contractor to cor- 
rect the violation the same day. 

Testimony further shows that on said Novem- 
ber 13 Bowen and Kilgore inspected a residen- 
tial building in the Scatterwood Subdivision in 
the Village. There they found that a cross- 
bracing was missing on one of the walls and 
that there was improper bearing under one of 
the steel columns in the garage area. Bowen at 
said time observed to Kilgore that this was 
similar to the violation they had found on plain- 
tiffs’ premises and he ordered Kilgore to post a 
violation notice on this job also. 

When Bowen posted the stop order at 911 
Wilmot Road on November 13, he was acting 
properly on the basis of the instructions and 
statement of policy as given to him by the Vil- 
lage Attorney on the previous day. The evidence 
shows that although the defect in the cross- 
bracing at 911 Wilmot Road could have been 
corrected in forty man-hours of work, it was not 
until several weeks subsequent to the date of the 
stop order that the corrections were actually 
made so that the work would be in accord with 
the requirements of the Building Code. 

It further appears that from the time that 
Bowen was employed as Building Commission- 
er in the Village of Deerfield, to wit, October, 
1958, and through the year 1959, he had issued 
approximately fourteen stop orders on other 
buildings in the Village for divers violations of 
the Building and Zoning Ordinances of the Vil- 
lage, and that his action in issuing the stop 
order at 911 Wilmot Road on November 13, was 
not in variance with his general practice or in- 
tended to be discriminatory as to the plaintiffs 
herein. 

Bowen issued two other stop orders against 
the buildings of the plaintiffs herein: One for 
failure to furnish spot surveys after several re- 
quests had been made therfore, and one for a 
zoning violation which was discovered after said 
spot surveys were furnished and it appeared 
that the eaves on the front of the buildings ex- 
tended over the front building line in violation 
of the Zoning Ordinance of Deerfield. It fur- 
ther appears that there were numerous other 
violations of the Village Building Code at both 
of the buildings of plaintiffs, as more clearly 
appears from Village Exhibits eight through 
twenty-one, and that a number of violations 
still exist. No stop orders or violation notices 


were ever issued to the plaintiff builder for 
these additional violations. Bowen testified that 
because he had heard rumors that he was pick- 
ing on the plaintiffs and also because of what 
the Village Attorney had told him on November 
12, he was more lenient with the plaintiff build- 
er than he would otherwise have been. 


{Entitled to Appeal] 


Progress was entitled to appeal from the 
orders of the Building Commissioner but never 
pursued that remedy. 

The court finds that the actions of the Build- 
ing Commissioner in issuing the stop orders 
against the plaintiff builder were authorized by 
law; that they were not arbitrary or discrimina- 
tory, and that said actions were in conformity 
with the custom and practice in Deerfield and 
with the Deerfield ordinances relative thereto. 

The court further finds that beginning with 
the time that information came to the Village 
officials relative to plaintiffs’ plan to establish 
an integrated housing project, said Village 
officials went to a great deal of care to conduct 
themselves in a proper manner, and that despite 
a great deal of public clamor and excitement 
which existed in the Village at and subsequent 
to said time, the Village officials made it clear to 
the Village residents on several occasions that 
as Village officials they were obligated to ob- 
serve not only the laws of the Village but also 
the State and Federal laws as well. The action 
of the, Village officials in turning to the Village 
Attorney for advice and the course followed by 
said Village officials was a sound and commend- 
able approach to the problem and appears to 
have been carefully designed to be neither arbi- 
trary nor discriminatory against the plaintiffs. 


[Admits Bias] 


Building Inspector Kilgore testified that he 
was biased against Negroes and did not want any 
in Deerfield. He stated that he had moved to 
Deerfield to get away from Negroes who had 
moved into the community where he had pre- 
viously resided. He was the inspector who posted 
the stop orders and had the conversation with 
the agents and employees of Progress. The court 
has no doubt that under the circumstances 
Building Inspector Kilgore displayed ill temper, 
was arbitrary in manner and exceeded his author- 
ity in his conversations with the agents and 
employees on the job locations when he posted 
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the stop orders and at other times. In his deal- 
ings with Building Code violators, a building 
inspector, of course, is not likely at best to be 
ceremonious in his approach and his manners 
and speech are more apt to be blunt than Ches- 
terfieldian. Where discourteous conduct, such 
as is attributed to Inspector Kilgore, is connected 
with the performance of official duties, it is no 
violation of civil rights. If the statements made 
and conduct are merely rude, they are not 
actionable in any manner. If the conduct 
amounts to assault, or the statements amount to 
slander, they are actionable in the State courts 
but not: as a violation of civil rights. The proof 
in this case does not even suggest that Kilgore 
was guilty of any more than rude behavior. This 
one incident is the only evidence shown by 
plaintiffs to substantiate its general allegations 
against defendants in Count II. All else is con- 
jecture, suspicion and statements ascribed to 
other persons for which the defendants in Count 
II are not in the slightest way shown to be re- 
sponsible. 

There was then and there is now available to 
Progress an administrative appeal provided by 
the ordinances of the Village of Deerfield pur- 
suant to the power vested in that Village by the 
laws of the State of Illinois. Progress does not 
even allege in its complaint that it made any 
attempt to use such remedy at law. In fact, the 
complaint fails to even mention the existence 
of such relief and, by general context, implies 
that no such remedy existed at the time of the 
filing of the complaint and the amendment 
thereto. The existence of a remedy at law, 
coupled with the failure of the plaintiffs to use 
it, is sufficient for the court to deny the relief 
sought in Count II. 


{No Evidence on Violations] 


The plaintiffs failed to introduce any evidence 
whatsoever of the non-existence of violations of 
the Deerfield Building Code. All of the evidence 
presented by the parties established that there 
were violations for which no correction orders 
or stop orders had been issued. Plaintiffs offered 
no facts, law or custom to show that forbearance 
relative to building code violations in one or 
more instances deprives a municipality of a right 
thereafter to enforce its Code, or makes it liable 
under the Civil Rights Statutes in the event it 
thereafter chooses to enforce its building code. 
The plaintiffs did not show any facts, law or 
custom that enables a person to violate a civil 


or criminal statute or ordinance and then suc- 
cessfully plead that others are guilty of the same 
violation, or that the law is being enforced 
against him in a discriminatory manner. It is the 
equal protection of the laws that is guaranteed 
to each person and not equality of punishment 
or penalty for the violation. In addition, the de- 
fendants also established, by numerous photo- 
graphs and other undisputed testimony, the 
existence of numerous giaring Building Code 
violations at the time the stop orders were 
posted. 

The evidence adduced at the hearing on Count 
II of plaintiffs’ complaint completely fails te 
support plaintiffs’ charge that the individual de- 
fendants, Winston Porter, Harold L. Peterson, 
John Aberson, Maurice Petesch, Arno Wehle 
and Joseph Koss and their agents, servants, em- 
ployees and attorneys, conspired either among 
themselves or with the Park Board or other 
defendants herein or with any other person to 
discriminate against plaintiffs or to cause dis- 
criminatory treatment against plaintiffs, or in any 
way to deprive plaintiffs of any rights guaranteed 
to plaintiffs under the Constitution and laws of 
the United States. 


[Little Change in Attitude] 


The court further finds from the evidence 
herein that the actions of the defendants and 
of the Building Commissioner of Deerfield in 
the manner of enforcing the Building Code and 
other ordinances against the plaintiff builder 
did not materially differ subsequent to the date 
upon which said defendants learned of plain- 
tiffs’ plans to establish integrated housing from 
the manner of such enforcement prior to the 
said date. The bulk of the violations appear to 
have occurred in November and subsequent 
thereto but this is explained by the fact that 
these violations appeared in the framing or car- 
pentry work on plaintiffs’ buildings and that 
said framing and carpentry work was not com- 
menced until the last week in October at the 
building at 911 Wilmot Road and until about a 
week subsequent thereto at the building at 921 
Wilmot Road. 

The court further finds that the plaintiff build- 
er was dilatory in correcting violations which 


“were brought to its attention, and that the car- 


pentry foreman did not have with him or take 
the time to consult the Building Code of Deer- 
field. {n fact, Max Weinrib, who was in charge 
of the entire building program for the plaintiff 
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builder, did not obtain a copy of the Deerfield 
Building Code unti] November 16, 1959, which 
was several days later than the posting of the 
first stop order. 

The only overt acts which are charged to the 
Village defendants herein by said complaint 
and which are well pleaded have to do with the 
manner of the enforcement of the Building Code 
and other ordinances of the Village of Deer- 
field against the said plaintiffs. Other than 
sweeping and general conclusions of the 
pleaders, no other specific overt acts are charged 
against said defendants in said complaint. 


[Full Hearing] 


A full and complete hearing was had herein 
on Count II of the complaint, with ample oppor- 
tunity to plaintiffs to examine and cross-examine 
the Village officials and employees of the Village, 
and the plaintiffs have completely failed to es- 
tablish that any conspiracy existed on the part 
of said Village officials, either among themselves 
or with others, to deprive the plaintiffs of rights 
guaranteed them under the Constitution of the 
United States. 

Although the complaint contains general al- 
legations that the Village officials attended cer- 
tain public meetings, there is no specific allega- 
tion that as a result thereof the said defendants 
committed any acts which had the effect of or 
were specifically designed to deprive the plain- 
tiffs of their lawful rights. 

The complaint contains no allegations that 
the Village defendants have exercised any right 
of condemnation or that they were materially 
effective in persuading the Deerfield Park Dist- 
rict to exercise that right. 

Upon the basis of the entire record herein, 
including the evidence taken under Count I of 
the complaint, it does not appear that the said 
Village officials engaged in a conspiracy with 
each other or with others to deprive plaintiffs 
of rights contrary to the provisions of the Civil 
Rights Statutes or of rights guaranteed them 
under the Constitution of the United States. 

After reviewing the entire record and the 
evidence taken herein on said Counts I and II, 
there does not appear to remain any issues of 
fact which require determination by the court 
or a jury. 

The further charge made in the complaint that 
the Village defendants did not exert reasonable 
efforts to make clear to Deerfield residents their 
official obligation and responsibility to enforce 


local law equally and without fear or favor has 
been entirely rebutted by the evidence adduced 
herein. The charge is not supported by any 
evidence. 


[Deerfield Negro Family] 


The evidence revealed that some four or five 
years ago a Negro family moved into Deerfield 
and lived there for two or three years without 
incident and that when the family moved from 
the Village it was of its own volition and not be- 
cause of hostility or discrimination shown it but 
because the head of the family was prosecuted 
and heavily fined as the owner of certain 
Chicago slum property and could no longer af- 
ford to live in Deerfield. 


It appears from the evidence and the record 
herein that plaintiffs’ plan to establish an inte- 
grated housing project in Deerfield, Illinois, 
carries with it an element whereby plaintiffs 
seek to effect a system of controlled land tenure 
on racial and discriminatory bases. 


The whole community was thrown into an 
uproar after November 11, 1959, when it be- 
came known to the officials and citizens of Deer- 
field that some of the houses that plaintiffs pro- 
posed to build would be sold to Negroes and 
other non-Caucasians. The court finds, however, 
that the ensuing turmoil was not caused solely 
by the fact that the public had been informed 
of the proposed sale of houses to Negroes. The 
court finds that immediately after the revelation 
of that news, the residents of Deerfield were 
bombarded with telephone offers to purchase 
their homes at prices ranging from 50 to 75 per 
cent of their actual cost or fair market value. 
There is no credible evidence of the identity of 
the persons responsible for those calls. The only 
finding the court can and does make relative 
thereto is that it was a quickly organized cam- 
paign carried on by persons, highly skilled in 
the procedure, who practice it in various areas 
in and around Chicago where white and colored 
communities adjoin each other. The suggestion 
that the plaintiffs were in some way connected 
with those calls is without any basis of fact so 
far as the evidence is concerned. Similarly, the 
suggestion that some of the defendants were 
responsible for the calls is not supported by 
the evidence. In fact, it seems that the charges 
made against both plaintiffs and defendants in 
that regard are founded entirely upon mutual 
suspicion of the parties. 
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[Results Disastrous] 


The results of the telephoned offers, coupled 
with certain other facts, were disastrous. Rumors 
spread like a prairie fire and panic seized the 
Village residents. Mass meetings were held, pro- 
tests were lodged, and committees were formed 
to resist the sales program of Progress. 

Viewed from any angle, the attitude of some 
of the Village residents was deplorable—based 
as it was on animosity and resentment at the 
prospect of having Negro neighbors. It must be 
observed, however, that many of the Villagers 
who were the most aroused and who raised the 
most commotion were animated by the tele- 
phoned offers to purchase their homes at reduced 
prices. Most of these people have all of their 
life savings invested in their homes and the pros- 
pect of losing that security was a greater factor 
than the thought of Negro neighbors. Fear 
gripped the community and fear is the very 
base and foundation of hate and intolerance. 


Meanwhile, the true plan of the plaintiffs 
was revealed. They announced that they had 
made a social survey and that the normal popu- 
lation ratio for whites and non-Caucasians in the 
Chicago area was approximately 78 to 80 per 
cent white and approximately 22 to 20 per cent 
non-Caucasian; that since that was the Chicago- 
area norm, they proposed to sell to Negroes or 
other non-Caucasians from 10 to 12 of the houses 
they proposed to build and that the ratio be- 
tween the races once being established would 
thereafter be controlled by the plaintiffs. They 
were not clear about the method of control but 
stated that such a plan was necessary in order 
to maintain a stable integrated community and 
to prevent the subdivision from becoming a 
ghetto, either all white or all Negro. Needless to 
say, the disclosure of the plan by Morris Mil- 
gram, president of Modern, added new fuel to 
the flames. 


{Voluntary Plan] 


Plaintiffs stated in open court that they would 
not sell 100 per cent or 50 per cent of the pro- 
posed houses to Negroes as that would be con- 
trary to their plan. They insisted that they would 
sell only upon their formula of approximately 
80-20. Plaintiffs claim, and their counsel argues, 
that the plan is voluntary, yet in the same breath 
they say that this plan must and will be con- 
trolled. The two terms are absolutely inconsist- 


ent. The fact appears to be that since this con- 
troversy has arisen, and plaintiffs see the horns 
of the dilemma with which they are faced, 
they have delayed the adoption of formal 
minutes in their corporate meetings to make the 
signing of such an agreement compulsory. 

The court finds that Progress is under the 
domination of Modern which, in turn, is domi- 
nated by Morris Milgram and that under such 
domination Progress devised a plan of controlled 
integration for the Village of Deerfield which 
required that each purchaser, as a condition 
precedent to his purchase, execute a separate re- 
sale agreement which is not to be recorded. This 
agreement with Progress gives the latter the 
exclusive right to select a purchaser for the 
property in the event of a re-sale of said premises. 
Progress would re-sell to another person of the 
same race as the original purchaser and the 
initial integration ratio would be continued. 


Progress’ plan is clearly a device to restrict 
the conveyance of real property to persons of 
a certain race. In an evident effort to circumvent 
the law as laid down in Shelley v. Kraemer, 334 
U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161, and Bu- 
chanan v. Warley, 245 U.S. 60, 38 S.Ct. 16, 62 
L.Ed. 149, Progress attempts to accomplish its 
purpose by requiring the execution of separate, 
unrecorded “Resale Agreement” (s) incorpo- 
rating appropriate restrictive language—all of 
which is fortified and implemented by certain 
minutes and corporate resolutions separately 
entered or adopted by Progress and Modern. 


[Plan Unenforceable] 


A controlled integration plan with discrimina- 
tory restrictions, albeit they are not recorded and 
are not in the form of covenants contained in a 
deed, cannot be enforced in any court in the 
United States. It would amount to a quota sys- 
tem of housing and that is just as illegal as the 
quota system of employment that a group of 
Negroes sought to enforce on a department store 
in Los Angeles, California, in Hughes v. Super- 
ior Court, 339 U.S. 460, 70 S.Ct. 718, 94 L.Ed. 
985. In that case, the Supreme Court, in a 
unanimous decision, outlawed a compulsory em- 
ployment system. Mr. Justice Frankfurter de- 
livered the opinion of the court and, quoting 
from the language of the Supreme Court of 
California (32 Cal2d 850, 856, 198 P.2d 885) 
said, at page 464 of 339 U.S., at page 720 of 70 
S.Ct.: 
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“¢@ © © If petitioners were upheld in their 
demand then other races, white, yellow, 
brown and red, would have equal rights to 
demand discriminatory hiring on a racial 
basis. Yet that is precisely the type of dis- 
crimination to which petitioners avowedly 
object.’ ” 


If a population quota of 80 to 20, founded 
upon unrecorded restrictive agreements is con- 
stitutional, then a quota of 50 to 50 of 99 to 1 or 
even 100 to 0 would be constitutional and 
Shelley v. Kraemer, supra, would be circum- 
vented. 

True, plaintiffs’ plan may appear attractive 
to Negroes at the particular moment in a par- 
ticular place, but it would constitute a strait 
jacket. It is but a mess of pottage offered in ex- 
change for a birthright of equality. 


[Noisy Meetings] 


At various public meetings defendant Harold 
C. Lewis and other village residents called upon 
some of the many lawyers who reside in Deer- 
field and asked that they advise whether a legal 
and constitutional way could be found out of the 
“Deerfield dilemma,” as some of the residents 
called it. Numerous meetings were held, some 
boisterous and noisy. Many charges were made 
against the plaintiffs by defendant Harold C. 
Lewis and by unknown persons, and words such 
as “totalitarian” were used in describing plain- 
tiffs’ plans. On the other hand, some of plain- 
tiffs’ supporters referred to defendants and others 
as “bigots”. 

The officials of Deerfield called public meet- 
ings and heard both sides of the dispute. The 
president of the Village, Joseph Koss, conducted 
those meetings in a manifestly fair and orderly 
manner. Deerfield can be proud of the sane and 
sober manner in which its Village and Park 
District officials have acted during this turbulent 
period. 

While all of this was happening, defendant 
James C. Mitchell and other members of the 
Deerfield Park District Board took stock and 
concluded that it was an ill wind which blew 
no one any good. In the words of defendant 
James C. Mitchell, they believed it was an op- 
“ortune time to call another referendum in an 
attempt to get for the School-Park Program the 
land which the Park Board and defendant 
Mitchell and his wife (a member of one of the 
school boards) had long looked forward to 


obtaining. The Park Board struck while the iron 
was hot and called the referendum of December 
21, 1959. The idea was that of the Park Board 
and was no part of any conspiracy involving 
the Village officials or any other defendants or 
any other persons. In fact, defendant Harold 
C. Lewis and other persons were planning some 
action to seek an injunction halting plaintiffs’ 
program. 


[Damage Denied] 


The right of Modern to be a plaintiff in this 
cause can be disposed of with dispatch. Al- 
though Modern owns all of the outstanding and 
issued shares of stock in Progress, it nevertheless 
stands in the same position as would a holder 
of fewer shares. It must act through Progress 
for any injury it claims to have been done to 
Progress. 

Modern’s claim of indirect damage to its sale 
of stock and to its reputation outside Illinois, 
resulting from acts done in Illinois to a corpora- 
tion in which it owns stock, and while Modern 
was not qualified to do business in Illinois, is 
too absurd to warrant serious discussion or 
notice by this court even though such claim of 
action is cloaked under the Civil Rights Statutes. 


Through prospectuses and registration state- 
ments filed with the Securities and Exchange 
Commission as of August 5, 1958 and October 
9, 1959, and otherwise, Modern holds itself out 
as being engaged primarily, or proposing to en- 
gage primarily, in the business of investing and 
reinvesting in the securities of housing and real 
estate enterprises in various States. Since 
August 5, 1958, Modern has been endeavoring 
to sell to the public in numerous States $1,500,- 
000 of its stock by direct offer without interven- 
tion of an underwriter. As of December 31, 1959, 
it had sold 5,876 shares for a total subscription 
price of $587,600 of which about $489,300 had 
actually been paid in. 

Modern is engaged and proposes to engage 
in the business of investing, re-investing, owning 
or holding securities. It presently owns invest- 
ment securities having a value exceeding 40 per 
cent of the value of its total assets exclusive of 
Government securities and cash items on an un- 
consolidated basis. 

Modern has not registered as an investment 
company with the Securities and Exchange 
Commission pursuant to the Investment Com- 
pany Act of 1940, 15 U.S.C.A. § 80a—1 et seq. 
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Without registering as an investment company, 
Modern has offered for sale, sold and delivered, 
and proposes to continue so to do, securities 
and interests in securities and otherwise to con- 
duct interstate commerce. 


[Omissions in Prospectuses] 


Through prospectuses issued in connection 
with the sale of its shares pursuant to the 
Securities Act of 1933, 15 U.S.C.A. § 77a et seq., 
Modern made statements and representations 
which do not disclose extensive contingent lia- 
bilities for the purchase of stock in companies 
organized by it or that it proposes to organize, 
that are speculative in nature. Such prospectuses 
failed to disclose material facts as follows: 


(a) Modern has made commitments or pledges 
of $501,000 to certain subscribers for its shares 
which are not reflected in its latest prospectus. 
This is a large and material liability. 

(b) Its prospectus entitled “Facts about In- 
vesting in Open Occupancy Housing” states that 
its purpose is to develop housing open to all 
persons regardless of color or race. (The ad- 
mitted fact, on the other hand, is that the Deer- 
field subdivisions will not be open without regard 
to color or race to the first 51 purchasers who 
may appear and be able to buy. Modern’s true 
purpose is to “control” occupancy in the sub- 
divisions by means of a racial quota system. 
Thereafter Modern will seek to control, so far as 
it is able, the re-sale of the lots through so-called 
resale agreements in order to perpetuate and 
further control the quota. This “quota system” 
is a negation of “open occupancy.”) The pros- 
pectus fails to contain facts necessary not to 
make it misleading as to Modern’s true purposes. 

(c) In its prospectus, Modern represents that 
its president, Morris Milgram, was engaged “in 
labor relations work” for ten years prior to 1947 
when, in fact, he was not so engaged in any 
usual or ordinary use of the term “labor relations 
work” but was engaged with an organization 
known as the War Resistors’ League during the 
years from 1941 through 1945 which could in 
no way be construed as labor relations work. 
Accurate and non-misleading biographical 
material is of special importance to potential 
investors who must rely in substantial part upon 
the past history and performance of the prin- 
cipal officers of a new company in endeavoring 
to form an opinion as to the possibilities of the 
success of such a company. 


(d) Modern fails to state in its latest pros- 
pectus that it has made special offers, induce- 
ments and representations to prospective pur- 
chasers of its shares in the States of New Jersey, 
Iowa and Connecticut that if they subscribe or 
assist in securing subscriptions for substantial 
amounts of its shares, Modern will make large 
investments in those States. The persons to 
whom such offers were made responded thereto 
by purchasing shares, and Modern considers 
itself obligated to them to make investments in 
said States which will total approximately $325,- 
000. 

(e) In Modern’s current (1959) prospectus 
it is stated that one of its wholly-owned subsidi- 
aries had taken over the business and assumed 
the liabilities of a partnership. It omitted to 
state that the partnership was one in which 
several of Modern’s officers bore partnership 
liability—including a two-fifteenths interest by 
Morris Milgram who at the same time was 
and is drawing a substantial salary from Modern. 
The prospectus fails to reveal the further mater- 
ial facts in this respect that this subsidiary is 
Concord Associates, Inc., a corporation created 
by Modern in January, 1959; that Concord was 
not expected by Modern to show a profit; and 
that to the knowledge of the directorate of 
Modern, it has, in fact, operated at a substantial 
loss ever since its creation. 

Plaintiffs Modern and Progress have instituted 
a program of integration which they claim will 
be an immediate answer to the racial problem 
in this country. On November 16, 1959, at a 
meeting of 15 to 20 Deerfield residents at the 
Deerfield home of Adrien Ringnette, Morris 
Milgram, the guiding spirit of the enterprise, 
told those present that the integration plan was 
not voluntary. During the hearings in the mat- 
ter, however, plaintiffs claimed that the plan 
was to be on a voluntary basis. When that plan 
is examined as it has been applied in other 
communities and is proposed to be applied in 
Deerfield, it becomes clear that its effect will 
be integration which is forced and controlled. 
Moreover, it will not be by proper authorities 
but by a private corporation. 

If there is to be controlled or forced integra- 
tion, it is most certainly a matter for action by 
‘the people through their government and not 
by a private corporation which, when all is said, 
has as its object the motive of profit not only for 
its stockholders but also for its promoters. 

It is significant that no Negro has purchased 
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or offered to purchase any of plaintiffs’ houses 
in Deerfiela. 

Had a plan, similar to the one sponsored by 
plaintiffs, been adopted in Chicago twenty years 
ago—when the Negro population was nearer to 
10 than to 20 per cent of the whole—today’s 
Negro population of that city would be hard 
put to find homes there. 


[Strictures Resented] 


Had Progress merely announced that it 
planned to sell houses to Negroes and to Whites, 
alike and had it honestly sought to interest 
Negroes in purchasing its houses, it is entirely 
likely that some of those houses would have 
been sold to and occupied by Negroes who 
would have lived there in peace just as they 
have been doing in many other Chicago sub- 
urbs such as Evanston, Glen Ellyn, Wheaton, 
and Maywood, just to name a few. Apparently 
both races resented the strictures of the plan 
as well as the paternalistic attitude of plaintiffs 
that went with it. 

Property owned by Progress in Deerfield is 
subject to the sovereign right of eminent domain, 
just as is the property of every other person in 
that Village. 

The court takes judicial notice and finds that 
Progress has an adequate remedy at law in the 
Circuit Court of Lake County, Illinois, where it 
may by jury trial be justly compensated for the 
loss of its property and may also obtain any 
special damages which it may be able to prove. 
Furthermore, it may again raise in that court 
and have heard on its merits its claim that the 
Park District has no need for the premises be- 
longing to Progress, and that the Park District 
is acting in an arbitrary, capricious and dis- 
criminatory manner. 

A mere claim of violation of constitutional 
rights is not sufficient to give this court juris- 
diction in a condemnation proceeding. Combs 
v. Illinois State Toll Highway Commission, 
D.C., 128 F.Supp. 305, affirmed 349 U.S. 942, 
75 S.Ct. 875, 99 L.Ed. 1269. 


[No Authority] 


As hereinabove stated, under 28 U.S.C. § 
2283, this court has no authority to restrain ju- 
dicial proceedings in State courts except where 
it is necessary in aid of or to protect its juris- 
diction. No such showing has been made in this 
case. Moreover, this court has no jurisdiction in 


this cause for the reason that no civil right is 
involved. 

Progress has made no allegation in its com- 
plaint that it has been denied the right to buy 
other property in Deerfield or to conduct and 
carry on its business otherwise in the Village of 
Deerfield. 

This is not a case of a municipality selecting 
property for park use where none is needed, or 
selecting property which is not suitable for park 
purposes, or taking only property that belongs 
to Negroes and leaving untouched that which 
belongs to Caucasians, or taking only property 
which is to be sold to Negroes while not taking 
that which is to be sold to Cautasians. 

Plaintiffs allege they have been damaged in 
the sum of $750,000 but nowhere in their com- 
plaint praying injunctive relief do they allege 
or offer to prove that the defendants could not 
respond and meet the amount of damages 
claimed. 

The court finds that the general allegations 
of damages set forth in the complaint are highly 
speculative and are not in any way supported 
by the proof. The proof shows that plaintiff 
Modern had received $489,300 from the sale of 
stock, and the balance sheet showed a net worth 
of $394,959.04 as of December 31, 1959. For 
the period January 1, 1959 to December 1, 1959, 
the balance sheet showed a net operating loss 
of $59,089.44. 

Progress paid a total of $113,000 for the Floral 
Park and Pear Tree tracts and has expended 
$30,000 for improvements. The amount ex- 
pended upon the two houses appears to be not 
in excess of $30,000, making a grand total of 
$173,000 that the property has cost Progress. 

The obligations upon improvement bonds 
would be assumed by the Park District if it takes 
the property for park purposes. 

The value of $250,000 placed upon the prop- 
erty in the complaint is arrived at by allowing 
approximately $5,000 as the price for each build- 
ing lot after houses have been constructed 
thereon, which is not the fair cash market value 
of such lots in their present state. 


[Scope of Proof] 


In arriving at its conclusions and decision in 
this matter, the court has considered the affi- 
davits filed in support of defendants’ motions to 
dismiss Count III and the whole complaint as 
well as the failure of the plaintiffs to respond or 
to file counter or replying affidavits thereto; all 
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evidence adduced and all exhibits introduced, 
including resolutions adopted by Progress, ten- 
tative forms of agreements for submission to 
purchasers, forms which were actually used by 
Modern in controlling the racial proportions in 
another development; statements and argument 
of counsel; testimony of all witnesses, including 
that of Morris Milgram, president of Modern, 
and of Max Weinrib, executive vice-president of 
Progress. 

The court is of the opinion that both motions 
made by plaintiffs for preliminary injunction 
should be denied, not only upon the grounds set 
forth herein but also upon the merits. 

Because the evidence introduced at the hear- 
ings was contrary to the allegations of the com- 
plaint which induced this court to issue its order 
restraining the defendant officials of Deerfield 
from enforcing the Deerfield Building Code in 
a discriminatory manner, it is the duty of this 
court to grant the motion of the defendants 
named in Count II to dissolve said restraining 
order which by its terms expired on January 6, 
1960. Since by the terms of that restraining or- 
der the defendants were not enjoined from do- 
ing any specific act, and their lawful duties were 
specifically exempted from the provisions of the 
order, they were, in effect, enjoined only from 
doing any unlawful act. Therefore, no damages 
can be shown under the bond given at the time 
said order was made. 

The court is of the opinion that motions made 
by defendauts to dismiss Counts, I, II and III 
should each be granted and that the complaint 
herein should be dismissed for the reason that 
the rights claimed to be violated are not rights 
which are protected by the Fourteenth Amend- 
ment to the Constitution of the United States nor 
are the acts complained of in violation of the 
Civil Rights Statutes. 


[ Additional Conclusions] 


Based on the foregoing, the court states the 
following additional, specific conclusions of law: 


1. This court has jurisdiction of the parties to 
this suit and of the subject matter thereof. 


2. The Federal Civil Rights Statutes created 
rights which may be protected by federal courts 
in the exercise of their normal equity jurisdic- 
tion. These statutes, however, have not broad- 
ened the contvolling equitable doctrine, and re- 
lief may be «icnied on well-established princi- 


ples. Existing standards are to be used to de- 
termine the propriety of equitable relief. 


3. In a motion for a preliminary injunction, 
the burden of proof is upon the complaining 


party. 


4, The burden is on the plaintiffs to prove 
that this court should issue a temporary injunc- 
tion restraining the prosecution of the condem- 
nation proceedings in the Circuit Court of Lake 
County, Illinois. 


5. The award of a preliminary injunction is a 
matter within the sound discretion of the court. 
It is not a matter of right, even where irrepara- 
ble injury may result to the plaintiff. Injunctive 
relief is a drastic remedy and courts should pro- 
ceed with caution in granting such relief. 


6. In order to be entitled to a preliminary in- 
junction, plaintiff must show that there is a like- 
lihood that he will finally prevail on the merits. 


7. Only a case of manifest oppression will 
justify entry of an injunction by a federal court 
against a State official acting under the color of 
his office in his conscientious endeavor to dis- 
charge his official obligations and duties. 


8. The proofs taken with all intendments in 
favor of the plaintiffs fail to show any grounds 
for a temporary injunction under Count I of the 
complaint. 


9. The burden is on the plaintiffs to prove that 
the Commissioners of the Deerfield Park District 
conspired to deprive the plaintiffs of their rights 
under the Constitution of the United States and 
the Federal Civil Rights Acts. 


10. The proofs taken with all intendments in 
favor of the plaintiffs fail to show any conspiracy 
on the part of the commissioners of the Deer- 
field Park District. 


11. The plaintiffs have failed to establish by 
a preponderance of the evidence that they are 
entitled to the entry of a preliminary injunction 
herein as prayed against the defendants named 
in Count II of the complaint and that plaintiffs’ 
request for such preliminary injunction should 


be denied. 


12. In view of the evidence and extensive 
hearing had on Count II there is no further 
reason for said Count II to remain pending 
herein and that the said Count II should be dis- 
missed. 
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13. The court concludes after hearing all the 
evidence that it was without jurisdiction to grant 
the temporary restraining order entered herein 
on December 22, 1959 and that the order should 
be dissolved. 


14. The court further concludes that inasmuch 
as the defendants were not restrained from do- 
ing any specific act, were not restrained from 
performing their lawful duties, and were only 
restrained from doing illegal acts, that no dam- 
ages could or have accrued under the bond 
herein. 


15. The proofs taken with all intendments in 
favor of the plaintiffs show no illegal motive of 
the Commissioners of the Deerfield Park Dis- 
trict in instituting condemnation proceedings 
against the premises described in paragraph 11 
of the Complaint. 


16. The acts of the Commissioners of the 
Deerfield Park District do not constitute an un- 
lawful conspiracy. 


17. The Commissioners of the Deerfield Park 
District in instituting condemnation proceedings 
against the premises described in paragraph 11 
of the Complaint were acting in their legislative 
capacity and are immune to the claim for dam- 


ages alleged in Count III. 


18. This court cannot consider the motives of 
the Commissioners of the Deerfield Park District 
in instituting condemnation proceedings against 
the premises described in paragraph 11 of the 
Complaint. 


19. Motives cannot be inquired into when the 
sovereign speaks directly—that is, when the 
people vote as they did in this case—nor can 
motives be inquired into when the sovereign 
speaks indirectly—that is, through a legislative 
body, as it did through the members of the 
Board of the Deerfield Park District in this case. 
The court specifically finds that the officials of 
the Deerfield Park District Board had no motive 
of bias or discrimination against the plaintiffs 
when those officials acted as they did. 


20. The purest of motives and the best of 
purposes by the sovereign in State government, 
acting either directly or through its legislators, 
cannot save a statute, ordinance or resolution 
that is contrary to the Constitution of the United 
States. And, of course, the same holds true of 
administrative or executive acts that are done 
under color of law. 


21. Modern Community Developers, Inc., is 
an unregistered investment company within the 
meaning of the Investment Company Act of 
1940; as such, it cannot engage in interstate com- 
merce; and its contracts are void and unenforce- 
able. 


22. Modern Community Developers, Inc., had 
made as of the date of commencement of this 
action several false and misleading statements 
and had failed to disclose material facts in reg- 
istration statements and prospectuses filed with 
the Securities and Exchange Commission and 
under which it seeks to sell shares of stock in 
interstate commerce. It cannot found a cause 
of action upon any believed right to sell stock 
under an illegal prospectus. 


23. The power and authority of the State of 
New Jersey were used to create Modern Com- 
munity Developers, Inc. 


24. The power and authority of the State of 
Illinois and its subdivisions were used to charter 
Progress Development Corporation and to sub- 
divide the tracts of land acquired by it for de- 
velopment. 


25. The plaintiff, Modern Community De- 
velopers, Inc., is not a proper party plaintiff and 
should be dismissed. 


26. The “controlled occupancy pattern” which 
the plaintiffs propose is a racial discrimination 
and in violation of the Fifth and Fourteenth 
Amendments to the Constitution of the United 
States and is unenforceable in any court of law 
or equity in the United States. 


27. The “controlled occupancy pattern” which 
the plaintiffs propose is a racial discrimination 
and is not protected by Sections 1981, 1982 and 
1985, Title 42 U.S.C.A., and is unenforceable in 
any court in the United States. 


28. The “controlled occupancy pattern” which 
the plaintiffs propose is illegal and the plaintiffs 
do not come into a court of equity with clean 
hands. 


29. The “controlled occupancy pattern” which 
the plaintiffs propose is illegal and the plaintiffs 
cannot predicate the cause of action claimed in 
Count III thereon and Count III should be dis- 
missed. 


30. The “controlled occupancy pattern” and 
resale quota system which Modern Community 
Developers, Inc., proposes to use in Deerfield 
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through Progress: Development Corporation is 
illegal both as to initial sales and resales. The 
power of a federal court cannot be used con- 
sistently with the Fifth Amendment and the 
Civil Rights Statutes to impose any percentage 
quota of Negro or Caucasians. Similarly, State 
power and authority cannot be constitutionally 
employed within the restrictions of the Four- 
teenth Amendment to control either the original 
or subsequent devolution of realty on a quota 
basis. 


31. A party who plans to put into effect a 
system of land tenure whereby ownership or 
occupation of land will be controlled on racial 
or other discriminatory bases cannot seek dam- 
ages in a federal court for any interference 
which prevents such party from putting such 
plan into effect. 


32. An action against public officials as in- 
dividuals for damages arising from alleged tor- 
tious acts pursuant to a claimed conspiracy 
should not allege mere conclusions of the plead- 
er but must state facts from which the conclu- 
sion is inevitably drawn that the officials did in 
fact use their office for the sole object of depriv- 
ing plaintiffs of their constitutional rights. 


33. In an action for conspiracy under the Fed- 
eral Civil Rights Act it must be alleged that the 
conspirators have committed an act or acts in 
furtherance of the conspiracy whereby the 
plaintiff is injured in his person or property, 
irrespective of whether the conspirators proceed 
under color of authority of State power or other- 
wise. 


34. The mere attendance at meetings of pub- 
lic officials in their individual private capacity 
is not such an overt act as is required to satisfy 
the allegation of an actionable conspiracy under 
Section 1985 of Title 42 of the U.S.C.A. ‘ 


35. Where the court has conducted extensive 
hearings on motions for preliminary injunction, 
and where it appears that the plaintiffs have had 
ample opportunity to examine and cross-exam- 
ine witnesses on all issues well pleaded, and it 
further appears that the issues are all in favor 
of the defendants and no further issues of fact 
remain to be determined, it is proper to enter- 
tain a motion for summary judgment in favor of 
the defendants. 


36. None of the provisions of Sections 1981, 
1982 or 1983 of Title 42 of the U.S.C.A. are vio- 


lated by the actions of the Park District or Park 
Commissioners herein. Progress Development 
Corporation is subject to the same exactions as 
are other citizens—the exaction of having its 
property taken by the eminent domain power 
granted to governmental, legislative bodies. No 
right is given to Progress superior to that granted 
all other citizens and they likewise hold their 
property subject to the superior right of eminent 
domain exercised by governmental agencies. 


37. No civil rights of the plaintiffs have been 
impaired or jeopardized. 


38. No right that is unenforceable in a court 
of law or equity, in any court in the United 
States, can be classified as a civil right. 


39. The mere intention to take some action at 
some time in the future, which might or might 
not occur, and which if it does occur might pre- 
sent a situation coming under the Civil Rights 
Act, does not present any justiciable question 
under the Civil Rights Act at this time. 


40. A party who has admittedly violated the 
law cannot complain that a penalty was invoked 
against him where it appears that the enforce- 
ment was in accordance with the statute and 
that it was properly exercised. 


41. Although the court will protect a proper 
party in so far as equal protection of the laws 
may be involved, it cannot determine relative de- 
grees of punishment where the punishment is 
within the law and the element of its degree is 
a matter of sound permissible discretion of the 
enforcing officer. 


42. Because of the provisions of 28 U.S.C.A. 
§ 2283, this court has no jurisdiction to restrain 
the condemnation proceedings pending in the 
Circuit Court of Lake County, Illinois, unless 
the plaintiffs prove that there is need for equit- 
able jurisdiction in aid of the court’s jurisdiction 
under the Civil Rights Statutes and this the 
plaintiffs have failed to prove in this cause. 


43. The plaintiff, Progress Development Cor- 
poration, has an adequate remedy at law in the 
condemnation proceedings pending in the Cir- 
cuit Court of Lake County, Illinois. 


44, Count I of the Complaint should be dis- 
missed because the relief claimed therein is 
barred by 28 U.S.C.A. § 2283 unless the plain- 
tiffs prove such is necessary in aid of the equita- 
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ble jurisdiction of the court, and this they have 
failed to prove in the case at bar. 


45. Count I should be dismissed because no 
conspiracy, or any semblance of a conspiracy, 
on the part of the Park Board Commissioners 
was proved. 

46. Count I of the Complaint should be dis- 
missed because the plaintiffs do not come into 
this court of equity with clean hands. 


47. Count I of the Complaint should be dis- 
missed because the plaintiffs have an adequate 
remedy at law. 


48. The Complaint as explained by plaintiffs 
fails to state a claim upon which relief can be 
granted and should be dismissed with prejudice 
and at plaintiffs’ costs. 


The decision upon the facts in this case can 
be of no comfort to any group of individuals or 
to any community which might violate the civil 
rights of Negroes or other minority group mem- 
bers. This case is decided upon the facts as 
established by competent evidence in this par- 
ticular case—facts that completely overcome the 
unsupported allegations of the Complaint herein. 

This memorandum opinion contains a full 
statement of the essential facts as well as of the 
conclusions of law applicable thereto in con- 
formity with Rule 52 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A. 

Appropriate orders are being entered simul- 
taneously herewith. 


DECREE AND ORDER 


1. The motion of plaintiffs for preliminary in- 
junction against defendants Deerfield Park Dis- 
trict and its officials, as prayed for in Count I, 
is denied. 

2. The motion of plaintiffs for preliminary in- 
junction against defendants Village of Deerfield 
and its officials, as prayed for in Count II, is 
denied. 


3. The motion of defendants officials of the 
Village of Deerfield to dissolve the restraining 
order entered against them in this cause on 
December 22, 1959, is grainted. 


4. The motion of certain defendants to dis- 
miss Modern Community Developers, Inc. as a 
party plaintiff is granted. 


5. The motions of the various defendants to 


dismiss Counts I, II and III and to dismiss the 
complaint are granted. 

It is ORDERED, ADJUDGED and DE- 
CREED that: 


1. For want of equity, the motion of plain- 
tiffs for a preliminary or temporary injunction 
against Deerfield Park District and its officials 
as prayed for in Count I, is dismissed and all 
costs are taxed against the plaintiff. 


2. For want of equity, the motion of plain- 
tiffs for a preliminary or temporary injunction 
against the Village of Deerfield and its officials, 
as prayed for in Count II, is dismissed and all 
costs are taxed against the plaintiffs. 


3. The restraining order entered herein on 
December 22, 1959, and against the individual 
defendants who are officials of the Village of 
Deerfield is dissolved upon condition that no 
recovery shall be had upon the bond for 
$1000.00 posted by plaintiffs for the reason that 
defendants were not restrained from doing any 
specific act or carrying out their official acts and 
that no damage could accrue to any of them. 


4. For want of equity, Modern Community 
Developers, Inc. is dismissed as party plaintiff 
in Counts I and II and all costs are taxed against 
Modern Community Developers, Inc. 


5. For want of equity, Count I is dismissed 
and all costs are taxed against the plaintiffs. 


6. For want of equity, Count II is dismissed 
and all costs are taxed against the plaintiffs. 


ORDER 


This cause coming on to be heard on the sev- 
eral motions of all defendants to dismiss the 
complaint upon sundry grounds, and the Court 
having heard evidence and extensive argument 
of counsel and having filed a statement of its 
opinion as to the issues raised herein and entered 
Findings of Fact and Conclusions of Law, 

It is CONSIDERED, ORDERED and AD- 
JUDGED that: 


1. The various motions of defendants to dis- 
miss the complaint be and they are hereby 
granted. 


2. Count III be and is hereby dismissed and 
all costs taxed against the plaintiffs. 


3. The complaint be and is hereby dismissed 
and all costs taxed against the plaintiffs. 











____- a. fo —.- >» 
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GOVERNMENTAL FACILITIES 
Airports—North Carolina 


Richard B. HENRY v. GREENVILLE AIRPORT COMMISSION; O. L. Andrews, Manager, 
Greenville Municipal Airport, and Members of the Greenville Airport Commission. 


United States Court of Appeals, Fourth Circuit, April 20, 1960, No. 8009. 


SUMMARY: A Negro brought a class action in federal district court under the federal civil 
rights statute, against the Greenville, South Carolina, airport commission, members thereof, 
and the airport manager to restrain defendants from making racial distinctions as to service 
at the airport. The complaint alleged that the manager, although informed that plaintiff 
was an interstate traveler, ordered him out of the general waiting room at the airport ter- 
minal and told him that “we have a waiting room for colored folks over there.” It was also 
alleged that the airport commission is a governmental body of the state. The action was 
dismissed on the grounds that the court had no jurisdiction of the subject matter thereof, 
and that the complaint failed to state a claim upon which relief could be granted. The court 
was of the opinion that the complaint did not clearly allege that plaintiff was segregated 
from other passengers, at least not from those who desired his company, or that any other 
Negro had been subjected to similar treatment or was similarly situated. It also held that 
whatever was done was not state action since no law required the commission to provide or 
maintain a waiting room or to segregate racially the waiting rooms it did provide. 175 F. Supp. 
343, 4 Race Rel. L. Rep. 967 (W.D. S.C. 1959). On appeal, the Court of Appeals for the 
Fourth Circuit reversed and remanded. Under the liberal construction to which it is en- 
titled, the court found that the complaint fairly alleged that by state action plaintiff was 
discriminatorily excluded because of race from the general waiting room. And from the 
allegation that he was directed to a separate waiting room maintained for colored people, 
the court said it is fairly inferable that other Negroes had been treated similarly. Inasmuch 
as the state legislature had created the commission and delegated to it authority to promul- 
gate rules and regulations governing the use of the airport, a municipal facility supported by 
municipal funds, the court held that as an agency of the state its exercise of delegated pow- 
ers was state action. It was pointed out that state action proscribed by the Fourteenth Amend- 
ment is not limited to those acts affirmatively directed by the state’s highest legislative body. 
Dismissal of the action was therefore held to be error, because the alleged conduct of the 
commission, if established, would be a violation of plaintiff’s Fourteenth Amendment rights, 
and the district court had jurisdiction under civil rights statutes. 


Before SOBELOFF, Chief Judge, and SOPER and HAYNSWORTH, Circuit Judges. 


Per CuriaM: 
least, not from those who desired his company, 


This is an action to enjoin the exclusion of the 
plaintiff and other Negroes, similarly situated, 
from the general waiting room in the passenger 
terminal at the Greenville (South Carolina) 
Municipal Airport. It was dismissed by the Dis- 
trict Court upon the grounds that the court was 
without jurisdiction of the subject matter of 
the action and that the complaint failed to state 
a claim upon which relief could be granted. 
The District Court was of the opinion that the 
complaint did not clearly allege that the plain- 
tiff was segregated from other passengers, at 


1. Henry v. Greenville Airport Commission, D.C. 
W.D.S.C., 175 F.Supp. 348. 


or that any other Negro had been subjected to 
similar treatment or was similarly situated. It 
also concluded that whatever was done was not 
state action for no law required the Commission 
to provide or maintain a waiting room or to 
segregate the races in waiting rooms it did pro- 
vide. 


[Liberal Construction Called For] 


We think the complaint was entitled to a 
more liberal construction than it received and 
that it was erroneously dismissed. 

The complaint fairly alleges the following 
facts: 
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Henry is a resident of the State of Michigan 
and is a civil service employee of the United 
States Air Force at Headquarters Tenth Air 
Force, Selfridge Air Force Base, Michigan. In 
the course of his employment, he is required 
to travel about the United States. In November 
1958, his duties brought him to Donaldson Air 
Force Base near Greenville, South Carolina on 
Air Force business and to the Greenville Mu- 
nicipal Airport, and may reasonably be expected 
to occasion his return to the Greenville Munici- 
pal Airport. In preparation for his return to 
Michigan, the Air Force travel officer at Donald- 
son procured air travel tickets for him on a 
commercial flight leaving from Greenville Mu- 
nicipal Airport. Henry arrived at the terminal 
an hour before flight time and seated himself in 
the waiting room. Shortly thereafter the man- 
ager of the Airport ordered him out of the wait- 
ing room and informed him that, “we have a 
waiting room for colored folks over there.” 
Henry told the manager that he was an inter- 
state traveler and that he believed the man- 
ager’s action violated federal law and ICC regu- 
lations. The manager, nevertheless, insisted that 
he leave. Henry was thus “required to be 
segregated.” 


[Nature of Action] 


Henry brought this action, on behalf of him- 
self and all other Negroes similarly situated, 
against the members of the Greenville Airport 
Commission and the manager of the Airport to 
restrain defendants from making any distinction 
on the basis of race in regard to service at the 
Airport. He alleged that the Commission is a 
governmental body of the state, and attached as 
an exhibit a copy of the act which created it. 


Accorded the liberal construction to which 
it is entitled, the complaint fairly alleges that by 
state action Henry was excluded from the wait- 
ing room used by other passengers and that the 
exclusion was because of his race and discrimi- 
natory. From the allegation that he was directed 
to a separate waiting room maintained for col- 
ored people, it is fairly inferable that other 
Negroes had been similarly treated. 


Foreclosure of opportunity to offer proof in 
support of the allegations of the complaint was 
unwarranted. 


Clearly, whatever was done under the direc- 
tion, or with the sanction of the Commission 
was state action. 


[A State Agency] 


The Greenville Airport Commission was 
created by the General Assembly of South Caro- 
lina in 1928.2 It is composed of five members, 
two selected by the City Council of Greenville, 
two selected by the Greenville County Delega- 
tion in the State Legislature, and a fifth selected 
by a majority vote of the other four members. 
The Commission is empowered “to receive any 
gifts or donations from any source, and also to 
hold and enjoy property, both real and personal, 
in the County of Greenville, * * * for the pur- 
pose of establishing and maintaining aeroplane 
landing fields * * * ; and to make such rules and 
regulations as may be necessary in the conduct 
and operation of said aeroplane landing fields 
°° °” The Act further authorizes the City of 
Greenville “to appropriate and donate to said 
Commission such sums of money as it may deem 
expedient and necessary for the purpose afore- 
said.” In case the property acquired by the 
Commission “shall cease to be used for the 
purposes herein provided, then all said property, 
both real and personal, may be sold by the 
Commission and converted into cash and said 
proceeds shall be divided among the City of 
Greenville, the County of Greenville, the Park 
and Tree Commission of the City of Greenville, 
and the American Legion organization of the 
County of Greenville * * °.” 

The state action proscribed by the Fourteenth 
Amendment is not limited to those acts which 
have been affirmatively directed by the highest 
legislative body of the state. Acts of a state's 
political subdivisions and its administrative 
agencies, serving a public purpose and supported 
by public funds, are equally within the constitu- 
tional requirements.* Even the acts of lessees of 
such subdivisions and agencies, under some cir- 
cumstances, may be state action.‘ 


2. Acts and Joint Resolutions of General Assembly of 
the State of South Carolina, No. 919, 1928. 

8. Brown v. Board of Education, 347 US. 483, 74 
S.Ct. 686, 98 L.Ed. 873; Holmes v. City of Atlanta, 
850 U.S. 879, 76 S.Ct. 143, 100 L.Ed. 776; Daw- 
son v. Mayor ‘and City Council of Baltimore, 4 Cir., 
220 F.2d 386, aff'd. 350 U.S. 877, 76 S.Ct. 133, 
100 L.Ed. 774; Be of Greensboro v. Simkins, 4 
Cir., 246 F.2d 425; Department of Conservation & 
Development v. Tate, 4 Cir., 281 F.2d 615; Der- 
rington v. Plummer, 5 Cir., 340 F.2d 922; City of 
St. Petersburg v. Alsup, 5 Cir., 238 F.2d 830; Coke v 
City of Atlanta, DCND. Ga. F.Supp. (decided 
January 6, 1960). 

4. Derrington v. Plummer, 5 Cir., 240 F.2d 922; City 
of Greensboro v. Simkins, 4 Cir., 246 F.2d 425; 


Department of Conservation & "Development Vv. 
Tate, 4 Cir., 231 F.2d 615; Lawrence v. Hancock, 
D.CS.D.W.Va., 76 F.Supp. 1004. 
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Here the Commission was the creature of 
the state, operating a municipal airport with the 
support of municipal funds. The General As- 
sembly had expressly delegated to it authority 
to promulgate rules and regulations governing 
use of the airport. In every sense, it was an 
agency of the state, and its exercise of its dele- 
gated powers was state action. 


{Racial Discrimination Forbidden] 


It is now well established that property ac- 
quired, maintained and operated by a state or 
by its political subdivisions and agencies must 
be equally available to citizens without discrim- 


operated restaurants,® and to municipal air ter- 
minals.!° 

Since the alleged conduct of the Commission, 
if established, would be a violation of the rights 
of the plaintiff secured by the Fourteenth 
Amendment, the District Court had jurisdiction 
of the cause of action under 28 USCA § 1343." 
The court, therefore, was unwarranted in dis- 
missing the action. 

The judgment of the District Court will be 
reversed and the cause remanded for further 
proceedings not inconsistent with this opinion, 
including a prompt hearing upon the motion for 
a preliminary injunction if that motion should 
be renewed. 








ination because of race. The principle has been Reversed and remanded. 
applied to public schools,’ public parks,* public 


7 : gts 8 : 9. Derrington v. Plummer, 5 Cir., 240 F.2d 922. 
golf courses,” public swimming pools, publicly 19° Coke vy. City of Atlanta, D.CN.D.Ga., F.Supp. 
pte (decided Jan 6, 1960). 

11. “Civil rights elective franchise 
5. Brown v. Board of epention, 847 U.S. 483, 74 “The district courts shall have ori 
S.Ct. 686, 98 L.Ed. 8 of any civil action authorized by 
6. aesgh v. Mayor ad i ‘Gale Council of City of Bal- menced by any person: 
timore, 4 Cir., 220 F.2d 386, aff'd. 350 U.S. 877, 76 pe: 
S.Ct. 188, 100 L.Ed. 774; Department of Conserva- “(8) To redress the = grivation, under color of 
tion & Development v. Tate, 4 “e 231 F.2d 615. any State awe statute, o} ou regulation, custom 
7. City of Greensboro v. Simkins, 4 Cir., 246 F.2d or usage, of any ae pri vege or immunity se- 
425; Holmes v. City of Atlanta, 350 US. 70. 76 cured by the Constitution of the United States or 
S.Ct. 143, 100 L.Ed. 776. by any Act of i om providing for equal rights 
8. City of St. Petersburg v. Alsup, 5 Cir., 288 F.2d citizens or of all persons within the jurisdiction 
830; Tonkins v. City of Greensboro, 4 Cir., F.2d of the. \ enae States; 
(decided March 14, 1960). 


jurisdiction 
w to be com- 





GOVERNMENTAL FACILITIES 
Parks—Alabama 


CITY OF MONTGOMERY, ALABAMA, et al. v. Georgia Theresa GILMORE et al. 
United States Court of Appeals, Fifth Circuit, April 15, 1960, 277 F.2d 364. 


SUMMARY: Negro citizens of Montgomery, Alabama, brought a class action in federal district 
court against city officials, seeking a judgment declaring unconstitutional both an ordinance 
and defendants’ practice, custom, and usage requiring racial segregation in parks, and an in- 
junction against operating parks on a basis of racial segregation. The court found that the 
city through its officials had enforced until January 1, 1959, a policy, practice, custom, and 
usage of enforced segregation in its parks; that plaintiffs had unsuccessfully petitioned de- 
fendants for discontinuation of park segregation; that after this action was filed the city 
commissioners as of January 1, 1959, closed the parks to the public, both white and Negro, 
“until further action of the Parks and Recreation Board and the Mayor and Commissioners” 
[4 Race Rel. L. Rep. 206 (1959)]; but that the parks continued to be maintained so that 
the city was free to reopen them at any time it sees fit. The ordinance and the policy, prac- 
tice, custom, and usage complained of were declared unconstitutional under the Fourteenth 
Amendment. for denying plaintiffs and their class equal protection. The court pointed out 
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that the city was not required to operate parks and could keep them closed as long as it saw 
fit, but held that, when and if they are reopened, they must be nondiscriminatorily available 
for all the public, regardless of race. The injunctive relief requested was also granted, the 
court saying that it was reasonable to assume that in the absence of such relief the parks would 
be reopened and operated on the same basis as before. 176 F.Supp. 776, 4 Race Rel. L. Rep. 
977 (N.D. Ala. 1959). The Court of Appeals for the Fifth Circuit, affirming the judgment, 
modified it to provide for the district court to retain jurisdiction so long as it appears reason- 
ably advisable, with authority to enter such further orders as may seem appropriate, in- 
cluding a decree vacating the injunction should it appear that defendants “may be able to 
plan and act more effectively so as to reopen and operate the parks within the framework of 
the Constitution if they are freed from the restraining effects of the injunction.” The court 
pointed out the probability that if the relatively small parks were operated on a nonsegre- 
gated basis “the right of each person to select his own associates” would be breached, and 
the possibility that, if such operation should result in full use of all parks by Negroes and 
non-use by whites, the city would refuse to continue their operation and Montgomery would 
be totally deprived of parks and recreational facilities. However, the court also pointed out 
that it is not constitutionally necessary that different races be mixed in public parks; that 
the Supreme Court had stated that, in a transition of public facilities to a racially nondis- 
criminatory system, federal courts should exercise their traditional equity powers by a prac- 
tical flexibility in shaping remedies and adjusting and reconciling public and private needs; 
and that the “‘abstention doctrine” should be especially applicable to cause a federal court to 
abstain from exercising jurisdiction when issues may be resolved by state or local administra- 
tive (rather than court) action. 


Before RIVES, Chief Judge, and HUTCHESON and BROWN, Circuit Judges. 


RIVES, Chief Judge. 
ief Judge Negroes similarly situated solely because of their 





On December 22, 1958, eight Negro citizens 
of the United States and residents of Mont- 
gomery, Alabama, filed this class action on be- 
half of themselves and other Negroes similarly 
situated against the City of Montgomery, the 
Board of Commissioners of said City, its Parks 
and Recreation Board, and the Superintendent 
of the Parks and Recreation Program. Their 
complaint alleged that the defendants own, 
operate and maintain Oak Park and eleven or 
more other public parks in the City “designated 
for use by white persons only”; that, on June 4, 
1957, the Board of Commissioners adopted an 
ordinance requiring white and colored persons 
to use the parks assigned to their respective 
races under penalty of fine and imprisonment; 
that, pursuant to said ordinance, “the defendants 
have enforced, executed and pursued and are 
enforcing, executing and pursuing a_ policy, 
practice, custom and usage of denying to plain- 
tiffs and other Negroes similarly situated admis- 
sion to and the unrestricted use of Oak Park 
and certain other municipal parks under their 
supervision and control solely because of their 
race or color. This said policy, practice, custom 
and usage enforced, executed and pursued by 
said defendants deprive plaintiffs and other 


race or color of the rights and privileges afforded 
white persons in deprivation of rights secured 
under the due process and equal protection 
clauses of the Fourteenth Amendment to the 
Constitution of the United States.” 


[ Plaintiffs’ Prayer] 


Plaintiffs prayed that the ordinance as so 
applied be adjudged unconstitutional; that a 
judgment be entered declaring defendants’ policy 
and custom of denying Negroes admission to and 
the use of Oak Park and any of the other public 
parks solely because of their race or color to be 
a denial to such Negroes of due process of law 
and the equal protection of the laws; and that 
the defendants be permanently enjoined “from 
making any distinction on account of race or 
color in extending and granting the right and 
privilege of admission to and use of Oak Park 
or any other public park * * *.” 

The plaintiffs attached as exhibits to their 
complaint a copy of a petition addressed to the 
Parks and Recreation Board, praying that Board 
to discontinue the policy and custom of denying 
to petitioners and other Negroes similarly situ- 
ated admission to and use of Oak Park and other 
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public parks, or to grant them a hearing on such 
requests, and a copy of the Board’s answer: 


“e © © that the Parks and Recreation 
Board is controlled by the ordinances of 
the city of Montgomery, and would have 
no authority to consider any of the matters 
set forth in the petition which you forwarded 
to this Board. 

“As the Board has no authority in this 
matter, the Board denies the request of the 
petitioners for a hearing.” 


The plaintiffs then addressed their petition 
to the Board of Commissioners of the City of 
Montgomery. That Board in replying called 
attention to five “facilities which are at the pres- 
ent time offered exclusively to Negroes,” and 
concluded: “The Commission will not operate 
integrated parks. Under the circumstances we 
see no need for a hearing on this matter. Your 
petition is therefore denied.” 


[ Defendants’ Motions] 


The defendants filed a motion to dismiss and 
a motion to stay, in which they relied upon a 
resolution adopted by the Board of Commission- 
ers on December 30, 1958, under which all of 
the public parks in the City were “closed _be- 
ginning January 1, 1959, to all persons, regardless 
of color, until further action of the Parks and 
Recreation Board and the Mayor and Commis- 
sioners of the City of Montgomery.” Those 
motions of the defendants were overruled, as 
was a subsequent motion of the plaintiffs for 
summary judgment. The defendants answered 
the complaint and each paragraph thereof sep- 
arately. In response to the paragraph heretofore 
quoted, in which it was charged that the de- 
fendants have enforced and pursued a policy of 
denying to plaintiffs and other Negroes admis- 
sion to and the use of Oak Park and certain other 
public parks solely because of their race or 
color, the defendants answered simply: 


“For answer to paragraph VII-C of the 
complaint, defendants say that Oak Park 
and all other municipal parks under their 
supervision and control have been closed 
since January 1, 1959, to all persons, regard- 
less of color or race.” 

Rule 8(d), Federal Rules of Civil Procedure, 
28 U.S.C.A., provides in part that, “Averments 
in a pleading to which a responsive pleading 
is required, other than those as to the amount 


of damage, are admitted when not denied in 
the responsive pleading.” The defendants have 
thus admitted the averments of the custom or 
policy of enforced racial segregation in the 
public parks of the City. There were further 
express admissions to that effect in the testi- 
mony, as quoted in the margin.? 


1. “The Court: All right. Can you stipulate that, prior 
to January 1, 1959, the City of Montgomery, 
through its o , were enforcing and pursuing a 

licy and a practice and a custom pod usage of 

ying Negroes the right to use those parks that 

were designated for whites, and denying whites the 

right to use those parks that were designated for 
the Negroes; is that controverted? 

“Mr. Knabe: We will have ‘to ask, Your Honor. 

«The Court: Is there any question about that? 

Mr. Nachman: Your Honor, we are informed 
by our clients that, insofar as they know, 

was never any attempt by any Negroes to use these 
- Tyga bn ed , vd an was any occasion 

or application of thi dnance (sic), we are 

not—advised insofar as our clients ES ‘ne was 
none. 

“The Court: Uh, huh; I take it, then, that, insofar 
as your clients are concerned, they were not pur- 
suing a practice of segregation in any of the parks; 

? 


“The Court: Talking about the custom and policy 
and the practice now, not the Ordnance (sic). 

Mr. Nachman: Your Honor, the clients say that 
they would have enforced and carried out this 
fe en (sic) had there been an occasion to do 
SO; but, as I say, they recall no occasion for the 
application of the Ordnance (sic) in any i 
instance. 


“The Court: Were there any instructions given 
relative to segregation or—or to keeping the whites 
out of the Negro parks, vegindlaan oF hates there 
was any no Ee of it; what was the custom and 
PM TA. Bole 

r. T. A. Belser: To white—th i 
white and the colored colored.” “nt? Parks 
The rt: Of course, all of us know that; why 
spend the time of this Court and you gentlemen 
and everyone else trying to prove those facts? I 
mean I want to take all the time that is necessary, 
but I don’t want to spend my time on matters that 
all of we ew existed = didn’t exist. I think you 
can spend your time, and you can spend your time, 
and I can spend my time to matters that are much 
7 fruitful and interesting.” 
cross-examination, Mr. T. A. Belser, Super- 
intendent of Parks and Recreation, testified: oe 
Q. It would have then been your duty, Mr. 
Belser, as chief administrative officer for the Board 
to take the necessary steps to see to it that Ord- 
nance (sic) number 21-57 of the City of Mont- 
omery was enfo: if Negroes had presented 
emselves to Oak Park or any of the public parks 
designated for Negroes—for white persons only; 
a ee 

“A, t wou ve a police matter, 
would have called the police, ta Wi 

“Q. You would have called the police? 

“Q. To orce the s tion ordnan ic 
of the City of Suioneet ne 

“A. is correct.” 
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[District Court Opinion] 


The district court filed a thoroughly considered 
opinion, now reported in 176 F.Supp. at page 
776, and rendered a judgment: (1) that the 
ordinance is unconstitutional and void; (2) that 
the policy, custom and usage of the defendants in 
denying to the plaintiff and other Negro citizens 
similarly situated the use of any public parks 
owned and operated by the City, such denial 
being solely on account of color or race, is un- 
constitutional and void; and (3) that the de- 
fendants, their successors in office, etc., be “per- 
manently enjoined and restrained from enforcing 
the aforesaid ordinance, or any other ordinance 
or statute, or any custom, practice, policy or 
usage which may require plaintiffs, or any other 
Negroes similarly situated, to submit to enforced 
segregation solely because of race or color in 
their use of any public parks owned and operated 
by the City of Montgomery, Alabama.” From 
that judgment the defendants appeal. 

The appellants do not contend, and cannot 
seriously contend, that enforced racial segrega- 
tion in the public parks of a city is constitutional, 
for the contrary is now settled beyond legiti- 
mate debate.” 

The appellants’ contention that the ordinance 
and the policy or custom of enforced racial 
segregation became moot when the City closed 
its parks is completey answered in the opinion 
of the district court and in the cases there 
cited. 


2. Holmes v. City of Atlanta, D.C.N.D.Ga. 1954, 124 
F.Supp. 290, affirmed 5 Cir., 1955, 228 F.2d 98, 
reversed 350 U.S. 879, 76 S.Ct. 141, 100 L.Ed. 776; 
Dawson v. Mayor and City Council of Baltimore 
City, 4 Cir., 1955, 220 F.2d 386, affirmed 350 
U.S. 877, 76 S.Ct. 1383, 100 L.Ed. 774; Depart- 
ment of Conservation & Development, Division of 
Parks, Com. of Va. v. Tate, 4 Cir., 1956, 231 F.2d 
615, affirmed 352 U.S. 838, 77 S.Ct. 58, 1 L.Ed.2d 
56; Fayson v. Beard, D.C.E.D. Tex. 1955, 184 
F.Supp. 879; City of St. Petersburg v. Alsup, 5 
Cir., 1956, 238 F.2d 830; Holley v. City of Ports- 
mouth, Va., D.C.E.D.Va. 1957, 150 F.Supp. 6; 
Ward v. City of Miami, Fla., D.C.S.D.Fla. 1957, 
151 F.Supp. 598; Moorhead v. City of Fort Lauder- 
dale, D.C.S.D.Fla. 1957, 152 F.Supp. 181, affirmed 
5 Cir., 1957, 248 F.2d 544; Simkins v. City of 
Greensboro, D.C.M.D.N.C. 1957, 149 F.Supp. 562, 
affirmed 4 Cir., 1957, 246 F.2d 425; Dawley v. 
City of Norfolk, Va, D.C.E.D.Va. 1958, 159 


F.Supp. 642. 

8. United States v. Hamburg-Amerikanische Packet- 
Fahrt-Actien Gesellschaft, 1916, 239 U.S. 466, 36 
S.Ct. 212, 60 L.Ed. 887; United States v. W. T. 
Grant Co., 1953, 345 U.S. 629, 73 S.Ct. 894, 97 
L.Ed. 1808, and cases cited therein; Walling v. 
Helmerich & Payne, 1944, 323 U.S. 87, 65 S. Ct. 
11, 89 L.Ed. 29; Boggess v. Berry Corporation, 9 
Cir., 1956, 16 Alaska 256, 233 F.2d 389; Law- 








[Agreement with District Court] 


Further reasons in support of the judgment 
are contained in the opinion of the district court, 
with which we agree. The judgment should 
therefore be affirmed. We think, however, that 
the judgment should also be modified so as to 
provide that the district court will retain juris- 
diction of the cause for such reasonably long 
period as may appear to it advisable, with the 
right and authority to enter such further orders 
and decrees as may hereafter appear meet and 
proper, including, in the sound discretion of the 
district court, a decree vacating the injunction 
in the event it should appear that the defendants 
may be able to plan and act more effectively so 
as to reopen and operate the parks within the 
framework of the Constitution if they are freed 
from the restraining effects of the injunction. We 
state briefly some of the reasons for this modi- 
fication of the judgment. 


The public parks of the City of Montgomery 
have been completely closed to peoples of all 
races since January 1, 1959—for more than a 
year now—and there is no indication as to when, 
if ever, they will be reopened. For the residents 
of Montgomery to be deprived of public park 
and recreational facilities even for a year is a 
serious inconvenience. For that condition to con- 
tinue until the parks are subdivided or converted 
to other uses is bound to result in injury to the 
health and welfare, to the social well-being, and 
even to the industrial life of the City. Only the 
most compelling of reasons can prevent persons 
of good will, regardless of race, from uniting 
their efforts to avert that result. 


We agree with the district court that no law, 
State or Federal, requires the City to operate 
public parks.* Closing the parks does relieve, at 
least temporarily, any discrimination against the 
plaintiffs and other Negroes. That is, however, a 
Pyrrhic victory indeed, for it comes at the ex- 


rence v. Hancock, D.C.S.D.W.Va. 1948, 76 F.Supp. 
1004; and Tate v. Department of Conservation and 
Development, D.C.E.D.Va. 1955, affirmed 231 F.2d 
615, certiorari denied 352 U.S. 838, 77 S.Ct. 58, 
1 L.Ed.2d 56. See also, Avery v. Wichita Independ- 
ent School Dist., 5 Cir., 1957, 241 F.2d 280, cer- 
an denied 353 U.S. 938, 77 S.Ct. 816, 1 L.Ed.2d 
4. In our opinion, the closing of all of the public 

parks of the City does not violate the equal pro- 

tection of the laws of the citizens of Montgomery 

under the doctrine of James v. Almond, D.C.E.D. 


Va. 1959, 170 F.Supp. 331; James v. Duckworth, 
D.C.E.D.Va. 1959, 170 F.Supp. 342, and Harrison 
v. Day, 1959, 200 Va. 439, 106 S.E.2d 6386. 
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pense of depriving all persons in the City of 
public park and recreational facilities. 


[Resolution Closing Parks] 


In its resolution closing the parks, the Board 
of Commissioners referred to “grave problems 
involving the welfare and public safety of the 
citizens of the City of Montgomery,” and stated 
that, “the members of the Commission are of the 
opinion that it is to the best interests of the 
citizens of Montgomery that said parks be 
closed.” That is a matter committed to the wis- 
dom of the members of the Board of Commis- 
sioners, and is not subject to review by this Court 
in the absence of some violation of the Constitu- 
tion of the United States. 

Unfortunately, the public parks of the City of 
Montgomery are comparatively small in size. 
The largest, Oak Park, consists of about 40 acres 
in the form of a square. If public parks no larger 
than that are operated on a nonsegregated basis, 
the probable breach of another right becomes 
imminent; that is, the right of each person to 
select his own associates.’ If the attempted 
operation of such small public parks on a non- 
segregated basis, without any advance planning, 
should result in the full use of all of the parks 
by Negroes and their non-use by whites, then 
it cannot reasonably be anticipated that the City 
will continue to operate and maintain any parks. 
Without wise advance planning, and considerable 
self-discipline and forbearance on the part of 
citizens of all races, it may be inevitable that the 
City of Montgomery for a long time in the future 
will be totally deprived of parks and recreational 
facilities. 


[Certain Matters Pointed Out] 


It is not the function of the Court to suggest 
possible steps to avert that result. We can only 
call attention to the limit of the pertinent con- 


5. As was said in the Montgomery City Bus Case, 
“In their private affairs, in the conduct of their 
private businesses, it is clear that the people them- 
selves have the liberty to select their own associates 
and the persons with whom they will do business, 
unimpaired by the Fourteenth Amendment. The 
Civil Rights Cases, 109 U.S. 8, 3 S.Ct. 18, 27 
L.Ed. 835. Indeed, we think that such liberty is 
guaranteed by the due process clause of that 
Amendment. 

“There is, however, a difference, a constitutional 
difference, between voluntary adherence to custom 
and the perpetuation and enforcement of that 
custom by law. Shelley v. Kraemer, 334 U.S. 1, 
18, 68 S.Ct. 886, 92 L.Ed. 1161.” Browder v. 
Gayle, D.C.M.D. Ala. 1956, 142 F.Supp. 707, 715. 


stitutional provision as construed by the 
Supreme Court, i.e., that it does not compel the 
mixing of the different races in the public parks. 
As was said in Cohen v. Public Housing Ad- 
ministration, 5 Cir., 1958, 257 F.2d 73, 78: 


“Neither the Fifth nor the Fourteenth 
Amendment operates positively to command 
integration of the races but only negatively 
to forbid governmentally enforced segrega- 
tion.” © 


That case also gave expression to the obvious 
but important truism that there is certainly no 
law to prevent cooperation between peoples of 
all races. 

The Supreme Court has recognized the diffi- 
culties faced by State and local authorities in 
a transition of public facilities to a racially non- 
discriminatory system, and has directed that: 


“In fashioning and _ effectuating the 
decrees, the courts will be guided by 
equitable principles. Traditionally, equity 
has been characterized by a practical flexi- 
bility in shaping its remedies and by a 
facility for adjusting and reconciling public 
and private needs. These cases call for the 
exercise of these traditional attributes of 
equity power.” 


Brown v. Board of Education, 1955, 349 U.S. 
294, 300, 75 S.Ct. 753, 756, 99 L.Ed. 1083. See, 
also, Cooper v. Aaron, 1958, 358 U.S. 1, 78 S.Ct. 
1401, 3 L.Ed.2d 5, 19. 


[Concern For States’ Rights] 


In many different contexts the Supreme Court 
has directed the adoption of procedure “aimed 
at the avoidance of unnecessary interference by 
the federal courts with proper and validly ad- 
ministered state concerns, a course so essential 
to the balanced working of our federal system. 
To minimize the possibility of such interference 
a ‘scrupulous regard for the rightful indepen- 
dence of state governments * * * should at all 
times actuate the federal courts,’ Matthews v. 
Rodgers, 284 U.S. 521, 525, [52 S.Ct. 217, 219, 
76 L.Ed. 447] as their ‘contribution * * * in 
furthering the harmonious relation between 


. state and federal authority * * *. Railroad 


Comm'n v. Pullman Co., 312 U.S. 496, 501 [61 
S.Ct. 643, 645, 85 L.Ed. 971]” Harrison v. N.A.A. 


6. See, also, Avery v. Wichita Falls Independent 
School District, 5 Cir., 1957, 241 F.2d 280, : 
Rippy v. Borders, 5 Cir., 1957, 250 F.2d 690, 692. 
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C.P., 1959, 360 U.S. 167, 176, 79 S.Ct. 1025, 1030, 
3 L.Ed. 2d 1152. See, also, Martin v. Creasy, 
1959, 360 U.S. 219, 79 S.Ct. 1034, 3 L.Ed. 2d 
1186; Allegheny County v. Frank Mashuda Co., 
1959, 360 U.S. 185, 79 S.Ct. 1060, 3 L.Ed.2d 
1163; Louisiana Power & Light Co. v. City of 
Thibodaux, 1959, 360 U.S. 25, 79 S.Ct. 1070, 3 
L.Ed. 2d 1058. In the cases just cited, the Su- 
preme Court considered the so-called “absention 
doctrine” under which a federal court in a proper 
case may abstain from the exercise of its juris- 
diction in order to permit issues to be resolved 
by a State court. The doctrine is all the more 


applicable when the issues may possibly be 
resolved by state or local administrative action. 

There is ordinarily no absolute right to in- 
junction. So long as the constitutional rights of 
the plaintiffs and of persons similarly situated 
are not being violated the continuance in force 
of the injunction or its vacation rests in the 
sound discretion of the court to be exercised in 
accordance with well settled equitable prin- 
ciples. 28 Am.Jur., Injunctions, Section 35 and 
authorities there collected. The judgment is 
therefore so 

Modified and affirmed. 





GOVERNMENTAL FACILITIES 


Swimming Pools—North Carolina 
Deloris TONKINS, et al. v. CITY OF GREENSBORO, NORTH CAROLINA, et al. 
United States Court of Appeals, Fourth Circuit, March 14, 1960, 276 F.2d 890. 


SUMMARY: Negro citizens of Greensboro, North Carolina, brought a federal court suit 
against the refusal of the city on racial grounds to allow their use of a municipal swimming 
pool, and against the sale of the pool to avoid municipal operation, in denial of their con- 
stitutional rights. The court concluded that plaintiffs were not entitled to the requested re- 
lief since the city had no duty to maintain such facilities and a bona fide sale of them would 
not constitute racial discrimination by the city. But entry of a dismissal decree was de- 
ferred until thirty days after sale to give plaintiffs an opportunity to show that the sale was 
not bona fide or that there was collusion between the city and the successful bidder con- 
cerning future operation of the pool. 162 F.Supp. 549, 3 Race Rel. L. Rep. 704 (M.D. N.C. 
1958). After the pool was sold at public auction to the highest bidder (a corporation), 
plaintiffs by supplemental complaint charged that the sale was not bona fide, because, among 
other reasons, a member of the municipal parks and recreation commission who had actively 
opposed plaintiffs’ demands and had recommended selling the pool had helped to organize 
and became the president of the corporation which ultimately bought it. The court dismissed 
the complaint, holding that plaintiffs had failed to sustain the burden of proving that the 
sale was not bona fide or that the city had any agreement relating to the future ownership 
or use of the pool. 175 F.Supp. 476, 4 Race Rel. L. Rep. 988 (M.D. N.C. 1959). The Court 
of Appeals for the Fourth Circuit affirmed. It was noted that the official in question was a 
member of a nine-man commission which serves in an advisory capacity only, whereas legal 
authority to consummate sale of city-owned property was in the city council of which he was 
not a member. Stating that “the question to be determined is whether, apart from motives, 
the sale was real or only a pretense,” the court held that it could not say from the record 
that the district court’s finding is clearly erroneous, and concluded that, the racial dis- 
crimination being in respect to a privately owned facility operated free of city participation 
or assistance, there was no state action which a federal court might enjoin under the Four- 
teenth Amendment. It was also held that a state statute, prohibiting an official elected to 
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discharge a trust in which a city 1s interested from making a contract for his own benefit 
under such authority, did not void the contract of sale in this case where the official in 
question had a merely advisory relationship to the city. 


Before SOBELOFF, Chief Judge, and SOPER and HAYNSWORTH, Circuit Judges. 


PER CURIAM. 


Faced with a demand by Negro residents of 
Greensboro, North Carolina, for admission to 
the municipal swimming pool theretofore re- 
served for white persons only, the City Council 
of Greensboro decided to close and sell the pool. 

In their original complaint, the plaintiffs sought 
to enjoin the sale. The District Court, after a 
hearing, concluded that the plaintiffs were not 
entitled to the relief sought, but deferred entry 
of a decree dismissing the suit until 30 days after 
the sale of the pool to give the plaintiffs an 
opportunity to show “that the sale was not bona 
fide in the sense that there was collusion between 
the defendants and the successful bidder re- 
garding the future use of the pool * * *.” D.C. 
M.D.N.C., 1958, 162 F.Supp. 549, 558. 

This opinion of the District Court was filed on 
May 23, 1958. Shortly thereafter, on June 3, 1958, 
the pool was sold at public auction to the high 
bidder, the Greensboro Pool Corporation, for 
$85,000. Two days later, the City Council adopt- 
ed a resolution accepting the bid and approving 
the sale. Plaintiffs then filed their supplemental 
complaint charging that the sale was not bona 
fide. 

The defendants acknowledge, as they must, 
that a municipality may not exclude, on account 
of race, members of the public from the use of 
any of its facilities. E. g., Dawson v. Mayor and 
City Council of Baltimore, 4 Cir., 1955, 220 F.2d 
386, affirmed 1955, 350 U.S. 877, 76 S.Ct. 133, 
100 L.Ed. 774; Holmes v. City of Atlanta, 1955, 
350 U.S. 879, 76 S.Ct. 141, 100 L.Ed. 776. On the 
other hand, it is not contended by the plaintiffs 
that the City of Greensboro may not at will cease 
to provide public swimming facilities. See City 
of Greensboro v. Simkins, 4 Cir., 1957, 246 F.2d 
425. 


[Was Sale Bona Fide? } 


The chief reason asserted in support, of the 
charge that the sale was not bona fide was that 
a person instrumental in organizing the corpora- 
tion to which the pool was sold, Dr. R. M. Talia- 
ferro, was a city official. This and other allega- 
tions attacking the genuineness of the sale re- 





quire a close scrutiny of the transaction to de- 
termine whether it was bona fide or a mere sham 
or subterfuge to continue a policy of segregation 
in respect to facilities actually maintained by the 
City. It is true that Dr. Taliaferro as a member 
of the Parks and Recreation Commission did ac- 
tively oppose the plaintiffs’ demand and recom- 
mend sale of the pool, and that he was later 
instrumental in organizing the corporation which 
ultimately purchased it from the City. However, 
he was a member of a nine-man commission 
which serves in an advisory capacity only, legal 
authority being in the City Council of which he 
was not a member. 

The question to be determined is whether, 
apart from motives, the sale was real or only a 
pretense. After reviewing all the circumstances 
cited by the plaintiffs, the District Judge found 


“that the plaintiffs have failed to sustain 
the burden of showing that the sale was not 
bona fide, or that the City of Greensboro has 
any agreement of any kind with the Greens- 
boro Pool Corporation relating to the future 
ownership, use or operation of the pool.” 
175 F.Supp. 476, 480. 


[District Court's Finding Upheld] 


Upon examination of the record, we cannot say 
that this finding is clearly erroneous. If it should 
appear at any time hereafter that the City openly 
or secretly assists in the operation of this racially 
restricted pool by any form of subvention or 
other favorable treatment, the plaintiffs would be 
entitled to an injunction. 

At the oral argument, plaintiffs cited § 14-234 
of the General Statutes of North Carolina.’ This 


1. This section reads as follows: 

If any person, appointed or elected a com- 
missioner or director to discharge any trust wherein 
the State or any county, city or town may be in 
any manner interested, shall become an undettahinr, 
or make any contract for his own benefit, under such 
authority, or in any manner concerned or inter- 
ested in making such contract, or in the profits 
thereof, either privately or openly, singly or jointly 
with another, he shall be guilty of a misdemeanor. 
Provided, that this section shall not apply to public 
officials transacting business with ta or banki 
institutions in wo oni course of business: Provid 
further, that such undertaking or contracting shall 
be authorized by said governing board.” 
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statute has indeed been interpreted by the Su- 
preme Court of North Carolina to prevent re- 
covery under a contract or even on quantum 
meruit for the insulation of the County Home 
and the County Courthouse by a contractor who 
was Chairman of the Board of County Commis- 
sioners.? From this it does not follow, however, 
that a contract of sale becomes void because the 
purchasing corporation was organized through 
the efforts of a person who had a merely ad- 
visory relationship to a municipal corporation.* 


“2, Lexington Insulation Company v. Davidson County, 
1955, 243 N.C. 252, 90 S.E. 2d 496. 
8. See State v. Weddell, 1910, 153 N.C. 587, 68 S.E. 





We have, therefore, a case of racial discrimi- 
nation in respect to a pool privately owned, fi- 
nanced and operated without participation or 
assistance, direct or indirect, by the City of 
Greensboro. This does not constitute state action 
or conduct which a Federal Court may enjoin 
under the Fourteenth Amendment. 

Affirmed. 


897, where the statute was held not to apply to an 
official having greater authority than Dr. Taliaferro 
in this case. In a supplemental memorandum, 
laintiffs also cited Snipes v. Winston, 1900, 126 
.C. 374, 35 S.E. 610 and State v. Williams, 1910, 
158 N.C. 595, 68 S.E. 900, both of which are 
distinguishable. 








ORGANIZATIONS 
NAACP—Georgia 


REVENUE COMMISSIONER OF GEORGIA vy. THE NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, et al. 


Fulton Superior Court, Atlanta Judicial Circuit, Georgia, March 3, 1960, No. A-58654. 


SUMMARY: The Georgia revenue commissioner made a demand on the NAACP and on cer- 
tain of its officers and employees in Atlanta, Georgia, for the production of association rec- 
ords in order to determine whether it should be required to file state income tax returns. The 
demand being refused, some of the defendants were found to be in contempt. Williams v. 
NAACP, 2 Race Rel. L. Rep. 181 (Ga. Super. Ct. 1956). Superior Court Judge Pye re- 
fused to sign respondent Association’s bill of exceptions necessary for appeal, and ordered 
certain statements deleted and others inserted. The Georgia Court of Appeals, in a man- 
damus proceeding, held that the judge’s rulings were correct. NAACP v. Pye, 101 S.E.2d 
609, 3 Race Rel. L. Rep. 312 (Ga. Ct. App. 1957). On appeal by writ of error, the Georgia 
Court of Appeals held that it lacked jurisdiction to review. NAACP v. Williams, 98 Ga. App. 
74, 104 S.E.2d 923, 3 Race Rel. L. Rep. 980 (1958). The Georgia Supreme Court denied an 
application for certiorari and a motion for reconsideration. On receipt of remittitur from 
the latter court, the Georgia Court of Appeals on the same day, acting under statutory re- 
quirements that it issue remittitur “immediately” to the trial court, transmitted the remit- 
titur. Six days later, the NAACP moved the court of appeals to recall the remittitur from 
the trial court because the Association had had no opportunity after receipt of the remit- 
titur by the court of appeals to file a motion of intention to apply to the United States Su- 
preme Court for certiorari. Although the mandatory language of the statute compelled 
immediate forwarding, the court said petitioner could have protected its rights by filing in 
advance with the court of appeals a request for stay of remittitur upon receipt from the state 
supreme court. Holding that jurisdiction of the case had been lost and that the remittitur 
could not be recalled, the court denied the motion. 107 S.E.2d 243, 4 Race Rel. L. Rep. 351 
(Ga. Ct. App. 1958). The United States Supreme Court, noting that no fine against the 
NAACP had been finally determined and assessed, denied certiorari “leaving petitioner free 
to take further proceedings here when the judgment below becomes final or the jurisdiction 
of this Court may otherwise be appropriately invoked.” 79 S.Ct. 947, 4 Race Rel. L. Rep. 253 
(1959). Pursuant to a superior court order, the revenue commissioner reported that two 
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individual respondents had complied with the court’s order to produce, whereupon the court 
discharged them, The commissioner reported, and the court found, that a third respondent 
upon whom the court had imposed a twelve-month suspended sentence for criminal contempt, 
and who had been ordered in:prisoned for civil contempt until he complied with the court’s 
order to produce, had fully complied and had been released the same day he was taken into 
custody. However, the court found against this respondent’s contentions that (1) it lacked 
further jurisdiction as to the twelve-month suspended sentence because more than twelve 
months had since elapsed and (2) that the order was null and void because it was vague and 
ambiguous as to its effective commencement date. The court therefore refused to discharge 
him since the sentence had not been served, and held that the order should not be amended 
or vacated, but that the sentence should remain suspended. From the commissioner’s re- 
sponse, the court also found that the NAACP had not been guilty of additional acts of con- 
tempt since the court’s 1956 order. And upon the commissioner’s motion, the court struck 
from the NAACP’s response certain paragraphs, including matters concerning reduction of the 
previously imposed $25,000 contempt fine (as to which the court had reserved jurisdiction 
to reduce and apportion) because the NAACP had not applied for reduction so as to set 
forth necessary matters concerning apportionment. It was ruled that attacks upon the cor- 
rectness of the contempt order do not serve to raise questions as to the fine’s final amount, 
reduction, or apportionment. The court also rejected the NAACP’S contention that it should 
be discharged, holding that it remains before the court in respect to the acts of contempt 
whereof it had been found guilty. 
PYE, Judge. “(4) The issues made by petition of said 
L. D. Milton filed February 26, 1957, and 


ORDER DETERMINING said response of plaintiff thereto filed March 


CERTAIN PENDING ISSUES 22, 1957.” 
As respects Respondent L. D. Milton In said order the Court held as to re- 
As respects Respondent Ruby Hurley spondent Ruby Hurley: 


“Pending, therefore, before the Court as 
Reference is made to what was stated by the to respondent Ruby Hurley are the ques- 


Court under the above headings in its order tions— 


: espondent is guilty or 
In said order the Court held as to respondent not guilty as charged’ in the rule for con- 


L. D. Milton: tempt issued against her November 27, 1956 





“Pending, therefore, before the Court as 
to respondent L. D. Milton are the ques- 
tions— 

“(1) Whether this respondent is guilty or 
not guilty of contempt by reason of violation 
of the order of this Court issued November 
21, 1956, requiring production for inspection 
of the Revenue Commissioner as therein 
ordered, as charged in the rule for contempt 
issued later on said day of November 21, 
1956, upon the petition of plaintiff Revenue 
Commissioner, and responded to by answer 
filed by L. D. Milton December 6, 1959; 

“(2) If guilty, the appropriate judgment 
and sentence to be entered; 


upon an amendment by the plaintiff Revenue 
Commissioner of his petition praying that 
rule for contempt issue, and responded to 
by respondent Hurley in her response filed 
December 6, 1956; 

“(2) If guilty, the appropriate judgment 
and sentence to be entered; 

“(3) Whether or not this respondent did 
or did not comply with the above quoted 
order of December 14, 1956; 

“(4) The issues made by petition of said 
Ruby Hurley filed February 26, 1957 and 
said response of plaintiff thereto filed March 
22, 1957.” 





“(3) Whether or not this respondent did 
or did not comply with the above quoted 
order of December 14, 1956; and if he re- 
fused to comply, the appropriate judgment 
and sentence to be entered; 


* In the response of Honorable Dixon Oxford, 
Revenue Commissioner, filed January 6, 1960, to 
said order of the Court dated October 2, 1959, 
as respects said respondents L. D. Milton and 
Ruby Hurley, the Revenue Commissioner states: 





“This court's judgment of December 14, 
1956, neither convicted nor acquitted these 
defendants of contempt, but directed them to 
produce specified records for inspection on 
December 17th and 18th. This was done, and 
on February 26, 1957, said defendants filed 
application for discharge. Subsequently 
thereto in March, plaintiff filed response set- 
ting forth that in so far as plaintiff could 
determine, these defendants had complied. 
Nothing has transpired subsequent thereto 
to change plaintiffs position, and hence 
plaintiff has no objection to the discharge 
of these defendants at this time.” 


Whereupon, upon said response of said Reve- 
nue Commissioner, IT IS ORDERED, CON- 
SIDERED AND ADJUDGED by the Court that 
the said respondents L. D. Milton and Ruby 
Hurley be and they are hereby discharged. 


As Respects RESPONDENT 
Joun H. CALHOUN 


Reference is made to what was held by the 
Court as to this respondent in its said order 
dated October 2, 1959. 

In said order the Court held as to respondent 
John H. Calhoun: 


“I. Included in the issues pending are the 
questions: (a) Whether respondent Calhoun 
has fully complied with the first quoted or- 
der dated December 14, 1956, as to which 
he had commenced compliance when tem- 
porarily released by the second order of that 
date; (b) if not, shall he be recommitted 
for the purpose of causing compliance; (c) 
if not, shall he also be adjudged in contempt 
for continuing refusals to abide the original 
order of November 21, 1956; such question 
of contempt is limited to contempts occur- 
ring after the entry of the said order ad- 
judging him in contempt dated December 
14, 1956; (d) if so adjudged in contempt 
as in (c) referred to, the matter of punish- 
ment. 


“II. Also, as stated in said pleading filed 
by respondent Calhoun and other respond- 
ents January 8, 1959, included in the issues 
now pending are: ‘(b) Whether or not John 
H. Calhoun has fully complied with all 
orders of this Court and should be dis- 
charged .... (e) .. . what extent the 
Court’s order of December 14, 1956, should 
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be amended, modified or vacated as regards 
John H. Calhoun . . .’ Said issues, however, 
do not relate to any discharge of this re- 
spondent from the judgment of contempt 
imposed upon him by said order of Decem- 
ber 14, 1956, for his antecedent contempts 
in refusing to comply with the Court’s order 
as to the production of the documents for 
inspection, for his several criminal con- 
tempts in this regard have been adjudicated. 
These issues do include among them the 
question whether said respondent John H. 
Calhoun shall serve the 12-months’ sentence 
imposed upon him, or some portion thereof, 
within the confines of the common jail, or 
whether this sentence shall remain su- 
spended.” 


In said response of the Revenue Commissioner 


it is stated as to respondent John H. Calhoun: 


“This court’s judgment of December 14, 
1956, adjudged defendant Calhoun in con- 
tempt and (1) imposed a 12 months’ sus- 
pended sentence as criminal contempt, and 
(2) ordered Calhoun imprisoned until he 
complied with the Court’s prior order to 
produce, as civil contempt. Defendant was 
forthwith taken into custody, and on the 
same afternoon was released upon his prom- 
ise to comply. “Subsequently, this defendant 
did produce some additional records, and 
on February 26, 1957, filed application for 
discharge. Shortly thereafter in March, 1957, 
plaintiff filed response setting forth that de- 
fendant Calhoun had not produced all the 
records required by order of court. Plaintiff 
was then advised informally that the desired 
records were in New York at the main office 
of defendant corporation, and that New 
York law prohibited these records from be- 
ing removed from the state. Accordingly, on 
May 22-23, 1957, agents of plaintiff inspected 
the records of said corporation in New York 
city. So far as plaintiff is able to determine, 
defendant Calhoun has, in the manner set 
forth above, complied with this court’s judg- 
ment of December 14, 1956, and plaintiff 
has no objection to the discharge of this 
defendant as to civil contempt. As to crim- 
inal contempt, this court’s judgment of De- 
cember 14, 1956 is res judicata.” 


In the response of respondent John H. Cal- 
houn filed December 31, 1959, to said order of 
Court dated October 2, 1959, said respondent 
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contends in part(b) “We submit that this Court 
has no further jurisdiction as regards the matter 
of the twelve months’ suspended sentence, in 
that, more than twelve months have elapsed 
since the date of entry of the original order as 
well as the date of compliance by this respond- 
ent.” The Court finds against this contention. 

In said response said respondent further al- 
leges: “the portion of the said order which re- 
lates to the effective date of the commencement 
of the said twelve months’ sentence is vague, 
indefinite, and ambiguous; therefore, said order 
is null and void.” The Court finds against this 
contention. 


In light of the response of the Revenue 
Commissioner upon the issue (a) whether 
respondent Calhoun has fully complied with 
the order dated December 14, 1956, as to 
which he had commenced compliance when 
temporarily released by the second order. of 
that date, the Court finds said respondent 
Calhoun has fully complied. Having so com- 
plied, no questions are presented as to issues 
(b), (c) and (d) referred to in the above 
quoted portion of order of October 2, 1959. 

In respect of the remaining issues referred 
to in said above quoted portion of the order 
dated October 2, 1959, the Court holds that 
said respondent John H. Calhoun should 
not be discharged, for that, as the Court 
holds and adjudges, he has not served the 
twelve months’ sentence imposed upon him; 
and the Court holds and adjudges that the 
Court’s order of December 14, 1956 should 
not be amended, modified and vacated in any 
way as regards respondent John H. Calhoun. 
As to the issue whether said respondent 
shall serve twelve months’ sentence im- 
posed upon him, or some portion thereon, 
within the confines of the common jail, or 
whether this sentence shall remain suspend- 
ed, the Court holds that no service within 
the confines of the common jail will be 
required at this time. 


As Respects RESPONDENT 
NATIONAL ASSOCIATION FOR THE ADVANCEMENT 
oF CoLoRED PEOPLE 


Reference is made to what was stated by the . 


Court under the above heading in its order 
dated October 2, 1959. 

In said order the Court held as to respondent 
National Association for the Advancement of 
Colored People: 
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“I. The first question now pending as to 
the corporation is whether it is guilty of 
additional acts of contempt occurring after 
said quoted order of December 14, 1956, 
and committed through its agents, the said 
respondents Milton and Hurley, or either of 
them, in respect of the said orders that 
Milton and the corporation submit docu- 
ments for inspection on December 17, 1956, 
and that Mrs. Hurley and the corporation 
produce documents for inspection on De- 
cember 18, 1956; and if guilty, the punish- 
ment to be imposed. 

“II. An additional question pending as to 
the corporation is whether the corporation 
has produced for inspection the books, rec- 
ords and data ordered in said above quoted 
portion of the order of December 14, 1956 
adjudging it in contempt; and-if not, whether 
it has thereby committed additional acts of 
contempt since the passage of said order; 
and if so, the punishment to be imposed.” 


In said response of the Revenue Commissioner 


it is stated: 


“With respect to defendant corporation, 
this court’s judgment adjudged defendant 
corporation in contempt, and imposed a 
fine of $25,000.00, reserving however, juris- 
diction (1) to reduce said fine if after pro- 
duction of the books and records therein 
called for such should appear appropriate; 
and (2) to apportion the fine remedially 
and punitively. The court’s order of Oc- 
tober 2, 1959, in effect declares that there 
are presently two issues for determination, 
to wit: 


(1) Whether defendant corporation is 
guilty of additional acts of contempt 
occurring after the order of December 
14, 1956, committed through defend- 
ants Milton and Hurley. 

(2) Whether defendant corporation 
has committed additional acts of con- 
tempt by reason of any failure to com- 
ply with those provisions of the court’s 
order dated December 14, 1956, which 
adjudged it in contempt. 


“With respect to (1), it necessarily fol- 
lows from what was said previously herein 
that plaintiff has no evidence to offer 
tending to show defendant corporation 
guilty of any additional acts of contempt. 
The same applies with respect to (2).” 
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Upon said response of the Revenue Commis- 
sioner, the Court finds that the corporation has 
not been guilty of additional acts of contempt 
as referred to in Section I above quoted from 
the order of Court dated October 2, 1959. 


Upon said response of the Revenue Commis- 
sioner, the Court finds that said corporation 
has not committed additional acts of contempt 
as referred to in Section II above quoted from 
the order of Court dated October 2, 1959. 


Response of said corporation filed December 
31, 1959 to said order of the Court dated Oc- 
tober 2, 1959, contains averments set forth in 
subparagraphs (1), (2), (3), (4) and (5) of 
paragraph (c) of Part 4. The Commissioner by 
motion to strike filed January 6, 1960, moves to 
strike subparagraph (1), which motion is sus- 
tained, and said subparagraph is hereby stricken. 
The Commissioner also moves to strike sub- 
paragraphs (4) and (5), which motions are 
sustained and said subparagraphs are hereby 
stricken. The Commissioner also moves to 
strike subparagraphs (2) and (3), which mo- 
tions are sustained to the following extent, and 
said subparagraphs accordingly stricken, to- 
wit: No question as to the reduction of the fine 
is now before the Court. The corporation has 
a right to apply for reduction of the fine. In 
connection with such proceeding the question 
of apportionment would arise. No proceeding 
for reduction being before the Court, no ques- 
tion of apportionment is before the Court. Ap- 
plication to reduce the fine and finally fix its 
amount must necessarily set forth matters ad- 
dressed to that question and illustrative thereof. 
For example, one question would be whether 
or not the corporation has paid its taxes. An- 
other question would be the amount of expenses, 
time and trouble to which the Revenue Com- 
missioner was put by reason of the refusal of 
the corporation to permit the inspection of its 
financial records for tax purposes. The corpora- 


tion cannot move for reduction of fine on the 
ground that it was not in contempt. All ques- 
tions of contempt have been determined against 
it. See General Tire & Rubber Co. vs. Brown 
Tire Co., 46 App. 548. The Court has certified 
two bills of exception in this case. One was the 
subject of the case reported at 98 Appeals 74, 
753, 893. The other excepted to the Court’s 
order of January 18, 1957, declining to issue rule 
nisi on the corporation’s motion to modify the 
judgment of December 14, 1956, which bill of 
exceptions does not appear to have ever been 
filed by the corporation. The Court correctly 
adjudging the corporation in contempt, the 
amount of fine was in the discretion of the Court 
upon the facts and circumstances of the numer- 
ous acts of contempt shown by the record in 
the case, and questions as to its reduction, the 
fixing of its final amount, the apportionment 
thereof, do not arise in respect of an attack 
upon the correctness of the order adjudging it in 
contempt, but arise only upon proper applica- 
tion by the corporation for reduction whereby 
it addresses itself to that subject by recitation 
of fact. When the corporation pays into the 
registry of the Clerk the sum of $25,000.00 (of 
course if its assets are less, payment of all that 
it has would be equivalent), or when any funds 
of the corporation are seized and brought into 
Court, proper application may be made to the 
Court for reduction of the fine, at which time 
the Court will consider all the facts and circum- 
stances of the case, including those then obtain- 
ing, and determine whether the fine should or 
should not be reduced, and in that connection 
apportion the same. 

In Part 4 of the response of said corporation, 
it is contended that it should be discharged. 
The Court finds against this contention, and 
holds that the corporation remains before the 
Court as heretofore adjudged, in respect of the 
several acts of contempt whereof it has been 
found guilty. 
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ORGANIZATIONS 
NAACP—Louisiana 


STATE of Louisiana ex rel. Jack P. F. GREMILLION, Attorney General v. NATIONAL AS- 
SOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE et al. 


NEW ORLEANS BRANCH OF THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT 


OF COLORED PEOPLE et al. v. Wade O. MARTIN, Jr., Secretary of State, State of Louisiana, 
et al. 


United States District Court, Eastern District, Louisiana, New Orleans Division, February 5, 1960, 181 
F. Supp. 37. 


SUMMARY: Actions by the state of Louisiana against the NAACP, and by the NAACP’s New 
Orleans branch against the Louisiana Secretary of State to determine the constitutionality of 
two state siatutes were consolidated in a three-judge federal district court. One statute, en- 
acted in 1924 in order (as the court found) to curb acts of lawlessness and violence by the 
Ku Klux Klan, required each of several kinds of organizations to file annually through its 
principal state officer, under pain of criminal penalties, a list of names and addresses of 
members residing in the state. Although similar legislation had been declared by the United 
States Supreme Court to be constitutional as applied to the Klan, the district court ruled 
that the earlier decision does not control the present case involving an organization not shown 
to be dedicated to unlawful intimidation and violence. Rather, the court held that the more 
recent Supreme Court decision in NAACP v. State of Alabama [357 U.S. 449, 3 Race Rel. L. 
Rep. 611 (1958) ], holding the NAACP to be protected against forced disclosure of its mem- 
bership, is controlling here. The court also declared unconstitutional, as requiring “the im- 
possible,” a 1958 statute [5 Race Rel. L. Rep. 530, infra] requiring non-trading organi- 
zations engaged in social, educational, or political activities, which are affiliated with organi- 
zations created or operating under laws of other states, to file an affidavit attesting that none 
of the officers of the out-of-state affiliate is a member of any organization cited by the Con- 


gressional House un-American Activities Committee or the United States Attorney General as 
Communist, Communist-front, or subversive. 


Before WISDOM, Circuit Judge, and CHRISTE NBERRY and WRIGHT, District Judges. 
PER CURIAM. 


In these consolidated proceedings the Court 
is required to determine the constitutionality of 
certain Louisiana statutes (Act 2 of 1924, LSA- 
R.S. of 1950. 12:401-409 and Act 260 of 1958, 
LSA-R.S. of 1950, 14:385-388) in the application 
of these statutes to the National Association for 
the Advancement of Colored People. 


The association alleges that the disclosure of 
its membership, required under Act 2 of 1924, 
subjects its members to economic reprisals, loss 
of employment, threat of physical coercion, and 
other acts of public hostility, in violation of the 
First Amendment freedoms of speech and as- 


sembly and in violation of the due process clause - 


of the Fourteenth Amendment. The Supreme 
Court decision of N. A. A. C. P. v. State of 
Alabama, 1958, 357 U.S. 449, 78 S.Ct. 1163, 1172, 
2 L.Ed.2d 1488, controls the case now before us. 


In that decision, using the phrase “freedom 
of association” for the first time, the Supreme 
Court held that the NAACP was protected 
against forced disclosure of its membership. 


[Act 2’s Purpose, Provisions] 


.et 2 of 1924 was passed to curb the Ku Klux 
Klan, then engaged in Louisiana, as elsewhere, 
in acts of lawlessness and violence. It requires 
the principal officer in Louisiana “of each fra- 
ternal, patriotic, charitable, benevolent, literary, 
scientific, athletic, military, or social organiza- 
tion” operating in Louisiana to file annually a 
list of the names and addresses of its membership 
residing in the state. It provides criminal penal- 
ties (mandatory jail sentences) for failure to 
file as well as for holding meetings without 
filing. 
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A similar statute was held constitutional, as 
applied to the Klan, in People of State of New 
York ex rel. Bryant v. Zimmerman, 1928, 278 
U.S. 63, 49 S.Ct. 61, 66, 73 L.Ed. 184. In that 
case, the Court took judicial notice that the 
Klan “functions largely at night, its members 
disguised by hoods and gowns and doing things 
calculated to strike terror into the minds of the 
people.” In N. A. A. C. P. v. State of Alabama, 
the Supreme Court distinguished People of State 
of New York ex rel. Bryant v. Zimmerman on the 
ground that the “decision was based on the 
particular character of the Klan’s activities, in- 
volving acts of unlawful intimidation and vio- 
lence. * * *” Unlike the Ku Klux Klan, the 
NAACP, however unpopular in Louisiana, offi- 
cially and unofficially, is not shown to be an 
organization dedicated to “unlawful intimidation 
and violence.” 


[Unenforced Until 1956] 


Until 1956 Act 2 of 1924 was not enforced. 
Few, if any, organizations complied with its 
provisions. After the decision of the Supreme 
Court in Brown v. Board of Education of Tope- 
ka, 1954, 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 
1083, the then Attorney General of Louisiana 
brought one of the actions here in suit to enjoin 
the NAACP from operating in the state, for 
failure to comply with the statute. After the 
Attorney General's action and until the decision 
of the Supreme Court in N. A. A. C. P. v. State 
of Alabama, some of the affiliates of the NAACP 
in Louisiana filed membership lists as required 
by the statute. Since N. A. A. C. P. v. State of 
Alabama, the NAACP has not complied. 


The documentary evidence submitted by he 
NAACP shows that some members, after ex- 
posure as members, have been subjected to 
certain economic reprisals. The Court’s atten- 
tion is called to the fact that the record shows 
that a large part of the NAACP membership 
was made up of teachers, and that Louisiana 
statutes deny employment to teachers? and 


1. The certificate of incorporation of the NAACP 
provides that its “® ° * principal objects 
* ¢ are voluntarily to promote equality of 
rights and eradicate caste or race prejudice among 
the citizens of the United States; to advance the 
interests colored citizens; to secure for them 
impartial suffrage; and to increase their oppor- 
tunities for securing justice in the courts, education 
for their children, employment according to their 
ability, and complete equality before the law.” 
2. LSA-R.S. of 1950, 17:462. 


others * who believe in the integration of the 
races in public schools. After disclosure of the 
membership of NAACP affiliates in Louisiana, 
virtually all the teachers resigned and the general 
membership was reduced significantly.* 

In N. A. A. C. P. v. State of Alabama, denying 
the State of Alabama access to the membership 
lists of the NAACP, the Supreme Court stated: 
“We hold that the immunity from state scrutiny 
of membership lists which the Association claims 
on behalf of its members is here so related to 
the right of the members to pursue their lawful 
private interests privately and to associate freely 
with others in so doing as to come within the 
protection of the Fourteenth Amendment. And 
we conclude that Alabama has fallen short of 
showing a controlling justification for the deter- 
rent effect on the free enjoyment of the right to 
associate which disclosure of membership lists 
is likely to have.” 357 U.S. at page 466, 78 S.Ct. 
at page 1174. There is no difference at law 
between that case and this case. 


[Act 260 Requires the Impossible] 


There is no need to discuss Act 260 of 1958 
at length. In open court the Attorney General 
conceded that the state was not interested in 
pressing the argument as to the constitutionality 
of the Act. He cited no authority in the brief. The 
state’s concession is understandable. Act 260 
would require, as a prerequisite for conducting 
activities in the state, that “every non-trading 
corporation, partnership or association of persons 
engaged in social, educational or political activi- 
ties, affiliated with any similar non-trading cor- 
poration, partnership or association of persons 
chartered, created or operating under the laws 
of any other State shall file * * * an affidavit at- 
testing to the fact that none of the officers of 
such out of State or foreign corporation, partner- 
ship or association of persons with which it is af- 
filiated is a member of any organization cited by 
the House of Congress (sic) un-American Activi- 
ties Committee or the United States Attorney 
General, as Communist, Communist-front or 
subversive.” The statute would require the im- 
possible. It is clearly unconstitutional. N. A. A. 
C. P. v. State of Alabama, 357 U.S. 449, 78 S.Ct. 
1163, 2 L.Ed.2d 1488; De Jonge v. State of 


8. LSA-R.S. of 1950, 17:498. 
4. Since 1955, the year before the injunction pro- 


ceedings were begun against the NAACP, the 
number of NAACP branches in Louisiana has 
declined from 65 to 10 and the total membership 
has declined from 13,000 to 6,000. 
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Oregon, 299 U.S. 353, 57 S.Ct. 255, 81 L.Ed. 278; 
Near v. State of Minnesota, 283 U.S. 697, 51 
S.Ct. 625, 75 L.Ed. 1357. 


A judgment and injunctive order will be issued 
in accordance with this opinion. 





PUBLIC ACCOMMODATIONS 
Amusement Parks—Maryland 


STATE of Maryland v. Dale H. DREWS, Joseph C. Sheehan, Juretha Joyner, and Helen W. 


Brown. 


Circuit Court for Baltimore County, Maryland, May 6, 1960, Criminal No. 20084. 


SUMMARY: Five persons, three white and two Negro, were prosecuted in the Baltimore 
County, Maryland, circuit court on the statutory charge of disturbing the peace. It was found 
that defendants had on the date of their arrest entered an amusement park owned by a pri- 
vate corporation, which, unknown to defendanis, had a policy of not serving colored persons. 
A special officer employed by the corporate owner informed defendants of the policy, and 
asked the two colored defendants to leave. When they refused, all five defendants were re- 
quested to leave, but all refused. Baltimore County police, who were then summoned to the 
area, repeated the requests; but defendants again refused to leave. The park being congested 
because of a holiday celebration, a crowd of people soon gathered and displayed such an 
angry mood as to make the officers fear that the situation might get out of control. Defend- 
ants were thereupon arrested, but all of them in some degree physically resisted removal from 
the premises. The court held: (1) that the park owner, though corporately chartered by the 
state and soliciting public patronage, could “arbitrarily restrict [the park’s] use to invitees of 
his selection”; (2) that, as public disorder reasonably could be expected if defendants re- 
mained in the park under the circumstances, their refusal to leave constituted acting in a dis- 
orderly manner to the disturbance of the public peace; and (3) that such action occurred in 
a “place of public resort or amusement” within terms of the statute allegedly violated, the 
quoted phrase clearly applying to all places where some segment of the public habitually gath- 
ers, and not merely to publicly-owned places of resort or amusement or to places where all 
members of the public without exception are permitted to congregate. Defendants were there- 


fore adjudged guilty as charged. 


MENCHINE, Judge. 


MEMORANDUM OPINION 


The facts of the case are not in serious dispute. 
On Sunday, September 6, 1959, at the Gwynn 
Oak Amusement Park, located in Baltimore 
County, “All Nations Day” was being celebrated. 
It was a “right crowdy day * * * There was 
just more or less elbow room when you walked 
anywhere in the park.” (Tr. 48) The Park is 
privately owned by a corporation, known as 
Gwynn Oak Incorporated. There is no evidence 
that there were any sign or signs to indicate that 
any particular segment of the population would 


not be welcome, so that for the purposes of this 
case it is assumed by the Court that there were 
no such signs. 


At about 3 o'clock in the afternoon, a special 
officer employed by Gwynn Oak Park Incorpo- 
rated observed five persons in approximately the 
center of the Park, near the cafeteria and minia- 
ture golf course. This employee approached the 
group, consisting of three white and two colored 
persons, and advised them that the park was 
closed to colored people, and that the colored 
people would have to leave (Tr. 19). It was 
explained that the management of the Park had 
a policy opposing the use of the Park by colored 
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persons. The request that the colored persons 
leave was repeated four or five times (Tr. 21). 
All five persons were very polite (Tr. 22), but, 
in response to the request that they leave, one 
of the members of the group stated that he was 
enjoying himself, and that he thought he would 
stay and look around. The first request to leave 
was directed to the two colored people, but 
when they refused to leave the whole group of 
five persons was asked to go, but all refused 
(Tr. 22). 


[Crowd Gathered, Police Summoned] 


There was no crowd surrounding the group 
at the time of the initial observation by the 
special officer, but the crowd began to congre- 
gate after the five persons were asked to leave 
the Park by the special officer (Tr. 37). The 
special officer sought the assistance of the Balti- 
more County Police, who were stationed at the 
entrance to the Park, after first confirming with 
the management of the latter’s desire to forbid 
the continued presence of colored persons upon 
the property. Upon such confirmation, the Balti- 
more County Police were summoned to the area 
where the five persons were and by the time of 
the arrival of the Baltimore County Police a 
crowd had gathered (Tr. 47). The Baltimore 
County Police requested the group of five per- 
sons to leave the Park two or three times before 
the arrest (Tr. 35). The period of time between 
the time of the initial request to leave and the 
time of actual arrest covered a period of about 
ten or fifteen minutes (Trs. 36). 

Prior to the actual arrest, a good sized crowd 
gathered around and seemed to mill in and close 
in on the group and the police. The crowd was 
milling around and seemed very angry (Tr. 23), 
and seemed at the point where it would get 
out of control and become a mob scene (Tr. 26 
and 27). 

In spite of the requests by the employee of the 
management and the two or three requests by 
Baltimore County Police that the group leave the 
Park, the five persons steadfastly refused to 
move. They were thereupon placed under arrest 
and at that time joined their arms together. Two 
men in the group dropped to the ground in a 
prone or semi-prone position. All were escorted 
from the premises by the police with a degree 
of resistance. The resistance took the form in 
two instances of requiring the police physically 
to carry them; the resistance as to the other three 


took the form of merely holding back as they 
were being walked out of the Park. 

On these facts the state has elected to bring 
this prosecution by way of criminal information 
on the statutory charge of disturbing the peace 
under Article 27, Section 123. 

The reasonable inference exists that the group 
was not aware that the management had adopted 
a policy of barring persons because of color at 
the time of their entry upon the property. The 
evidence is clear, however, that this management 
policy became known to the accused through 
statements to them by an employee of the 
corporation, and by the Baltimore County Police, 
before the arrest was made. 


[Owner’s Right to Discriminate] 


The first question which arises in the case is 
the question whether an owner of private prop- 
erty to which substantial numbers of persons are 
invited has any right to discriminate with respect 
to persons invited thereon, that is to say, 
whether such owner may exercise his own arbi- 
trary freedom of selection in determining who 
will be admitted to and who will be permitted 
to remain upon his property under circumstances 
where such private property is being used as a 
place of resort or amusement. This question has 
been clearly answered in the affirmative by the 
authorities. In Madden v. Queens County Jockey 
Club, 72 N.E.2d 697 (Court of Appeals of New 
York), it was said at Page 698: 


“At common law a person engaged in a 
public calling, such as innkeeper or common 
carrier, was held to be under a duty to the 
general public and was obliged to serve, 
without discrimination, all who sought 
service. * * * On the other hand, proprietors 
of private enterprises, such as places of 
amusement and resort, were under no such 
obligation, enjoying an absolute power to 
serve when they pleased. * * * 

“The common-law power of exclusion, 
noted above, continues until changed by 
legislative enactment.” 


The ruling therein announced was precisely 
adopted in the case of Greenfeld v. Maryland 
Jockey Club, 190 Md. 96, the Court of Appeals, 
stating at Page 102 of its opinion that: 


“The rule that, except in cases of common 
carriers, innkeepers and similar public call- 
ings, one may choose his customers is not 
archaic.” 
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The Court of Appeals also carefully pointed 
out in the Greenfeld case that the rule of the 
common law is not altered even in the case of 
a corporation licensed by the State of Maryland. 
The doctrine of the Madden and Greenfeld cases, 
supra, announced as existing under the common 
law, has been held valid, even where the dis- 
crimination was because of race or color. See 
Williams v. Howard Johnson Restaurant, 268 
F.2d 845 (restaurant) (CCA 4th); Slack v. At- 
lantic White Tower Systems, Inc., No. 11073 
U.S.D.C. for the District of Maryland, Thomsen, 
J. (restaurant); Hackley v. Art Builders, Inc., 
et al (U.S.D.C. for the District of Maryland, D.R. 
January 16, 1960 (real estate development). 

The right of an owner of property arbitrarily 
to restrict its use to invitees of his selection is 
the established law of Maryland. Changes in the 
rule of law conferring that right are for the legis- 
lative and not the judicial branch of government. 


[Has State Proved Its Case? ] 


The question next arises as to whether or not 
the State has proved its case under the criminal 
information on which it elected to proceed. It 
is a fundamental of our law that the burden 
rests upon the State to establish guilt beyond a 
reasonable doubt and to a moral certainty, and 
this requirement extends to every element of 
the crime charged. Basically, therefore, con- 
sideration must be given to a determination of 
two questions: (1) Has the State proved beyond 
a reasonable doubt that the Defendants were 
acting in a disorderly manner to the disturbance 
of the public peace? (2) If the answer to the 
first question is in the affirmative, has the State 
proved beyond a reasonable doubt that such 
actions occurred at a place of public resort or 
amusement? 

As to the first question—an able discussion of 
whether a refusal to comply with directions given 
by a police officer could be held to be disorderly 
conduct appears in the case of People v. Arko, 
199 N.Y.S. 402, in which it was said at page 
405: 


“At times even a mere refusal to comply 
with the directions of a policeman, who may 
act in an arbitrary and unjustifiable way, 
does not constitute ‘disorderly conduct’. 
Mere disobedience of an officer is not always 
an offense punishable by law, any more 
than his command is not always the law. 
There must be, upon the whole case, some- 


thing more than a mere whimsical or capri- 
cious judgment on the part of the public 
authorities. * * * The case must present 
proof of some definite and unmistakable 
misbehavior, which might stir if allowed to 
go unchecked, the public to anger or invite 
dispute, or bring about a condition of unrest 
and create a disturbance.” 


In the case of People v. Nixon, 161 N.E. 463, 
it was said at page 466: 


“Police officers are guardians of the public 
order. Their duty is not merely to arrest 
offenders, but to protect persons from 
threatened wrong and to prevent disorder. 
In the performance of their duties they may 
give reasonable directions.” 


In the case of People v. Calpern, 181 N.E. 572 
(N.Y.), it was said at page 572: 


“Failure, even though conscientious, to 
obey directions of a police officer, not ex- 
ceeding his authority, may interfere with 
the public order and lead to a breach of the 
peace.” 


And, at Page 574, went on to say: 


“A refusal to obey (a police order to 
leave) can be justified only where the cir- 
cumstances show conclusively that the 
police officer’s direction was purely arbi- 
trary and not calculated in any way to 
promote public order.” 


The facts and circumstances hereinbefore 
stated offer clear and convincing proof that 
public disorder reasonably could be expected to 
follow if the five persons remained in the Park. 
The order of the police to leave, therefore, was 
not arbitrary. The refusal of the Defendants to 
leave upon request of the police, under the cir- 
cumstances described in the evidence, consti- 
tuted acting in a disorderly manner to the 
disturbance of the public peace. 


[“Place of Public Resort”] 


We pass then to the second question: Did 
such action occur at a place of public resort or 
amusement? This involves a determination of 
the legislative meaning of the expression “place 
of public resort or amusement”. If the legislative 
intent was that the words were intended to apply 
only to publicly owned places of resort or amuse- 
ment, then, manifestly, the testimony would not 
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support a conviction here. By the same token, 
if the expression was intended to apply only to 
places in which all members of the public with- 
out exception were authorized or permitted to 
congregate, again there would be no evidence 
to support conviction here. On the other hand, 
if the reasonable intent and purpose of the quote 
phrase was to prohibit disorderly conduct in a 
place where some segment of the public ha- 
bitually gathers and congregates, the evidence 
would clearly justify a conviction. 

The first suggested interpretation of the words 
must be rejected, because of the fact that the 
same statute uses the term “public worship,” and 
this fact utterly destroys a contention that the 
word “public” has a connotation of public owner- 
ship because of our constitutional separation of 
church and state. 

The second suggested interpretation is equally 
invalid, because its effect, in the light of the rule 
of law announced in the Greenfeld case, supra, 


would be the precise equivalent of the first 
suggested interpretation of the phrase. Moreover, 
such an interpretation necessarily would mean 
that the police authorities would be powerless 
to prevent disorder or bring an end to conditions 
of unrest and potential disturbance where large 
numbers of the public may be in congregation. 
To suggest such an interpretation is to refute 
it. 

In the opinion of this Court the statute has 
clear application to any privately owned place, 
where crowds of persons other than the owner 
of the premises habitually gather and congregate, 
and where, in the interest of public safety, police 
authorities lawfully may exercise their function 
of preventing disorder. See Askew v. Parker, 312 
P.2d 342 (California). See also State v. Lan- 
ouette, 216 N.W. 870 (South Dakota). 

It is the conclusion of the Court that the 
Defendants are guilty of the misdemeanor 
charged. 





PUBLIC ACCOMMODATIONS 


Restaurants, Night Clubs—California 


James W. SWEET v. Felix LEON and Jennie C. Leon. 
Superior Court, County of Santa Clara, California, December, 1959, No. 110331. 


SUMMARY: A Negro brought a class action in a state court for damages and an injunction un- 
der the California Civil Rights Act against owners of a restaurant-night club, alleging that be- 
cause of race they had refused him admission. Defendants contended that an employee of 
the club had feared that the plaintiff and two other Negroes (who sought admission with him 
after his initial request for entry was refused) were discussing possible public disorder with- 
in the establishment, and that the employee thereupon refused to admit them because of their 
conduct and not because of their race. The complaint was amended to join the three Negroes 
as plaintiffs. After trial, it having been stipulated that the restaurant-night club is a place of 
public amusement or accommodation under the state Civil Rights Act, the court found that 
the original plaintiff's rights under the Act had been violated twice in the sum total of $250 
damages, that the rights of the other two plaintiffs were violated once in the amount of $100 
damages each, but that plaintiffs were not entitled to punitive damages because the act of 
defendants and their employees were not wilful or malicious. Since the Act allows “actual 
damages, and $100 in addition thereto,” the court awarded the original plaintiff a judgment 
of $450 and the other two plaintiffs each $200, and granted a mandatory injunction restrain- 
ing defendants from denying plaintiffs and other Negroes full and equal accommodations 


under the Act. A pre-trial conference order, findings of fact and conclusions of law, and judg- 
ment on findings are reproduced below. 


JACKA, Pre-Trial Conference Judge. 


Judge, on the 5th day of Oct., 1959, and the fol- 





A pre-trial conference was held in the above 
entitled cause before Honorable W. W. Jacka, 


lowing action was taken: 
This is an action entitled “Complaint for Civil 

















Rights” and is in the nature of a suit for in- 
junction and damages for the alleged refusal 
of the defendants, operators of a public restau- 
rant, to allow plaintiff to enter said restaurant, 
it being alleged that said conduct on the part 
of the defendants was because of the fact that 
the plaintiff in this case was a Negro. This action 
is brought both on behalf of the plaintiff himself 
a on behalf of other persons similarly situ- 
ated. 


[Plaintiffs’ Contentions] 


Plaintiffs contentions are as follows: 

That on or about August 9, 1958, plaintiff 
presented himself in an orderly and respectful 
manner at the box office of the defendants’ 
Leon’s Gardens and requested a ticket and 
tendered the price; that defendants’ agents and 
employees willfully and knowingly refused to 
sell plaintiff a ticket and refused to allow him 
to enjoy what the other guests were enjoying, 
and in fact refused on two separate occasions; 
that as a result of this conduct on the part of 
the defendants or their agents and employees, 
plaintiff was caused to suffer humiliation, em- 
barrassment and degradation. 

Plaintiff is seeking statutory, actual and 
punitive damages as well as the equitable relief 
of a mandatory injunction. Plaintiff states that 
he suffered no out-of-pocket expense, but did 
suffer the humiliation and embarrassment in a 
figure not presently ascertainable. 


[Defendants’ Contentions] 


Defendants’ contentions are as follows: 

That the defendants are husband and wife and 
contend that on August 9, 1958, neither of the 
defendants sued herein were on the premises, 
although they were the owners of the particular 
business at hand; that defendant Felix Leon 
was in the hospital on the day and evening in 
question; that there were festivities for private 
parties and receptions on the evening in ques- 
tion, there being about 350-400 people present 
at this place of business at the time; that about 
midway during the evening, at approximately 
9:00 or 10:00 P.M., the plaintiff came upon the 
premises and approached the admission gate; 
that there was a charge on this particular eve- 
ning to anyone of .50¢ which entitled that per- 
son to nothing more than admission; that plain- 
tiff presented himself and spoke with the em- 
ployee of the defendants in charge of selling 
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tickets; that at that time plaintiff did not demand 
an admission ticket, but made inquiry as to 
what was going on and was informed as to this 
by the employee; that at that time plaintiff was 
not denied admission or the purchase of a ticket; 
that shortly thereafter plaintiff went to a phone 
booth on the premises, but outside the establish- 
ment itself, from where the plaintiff could be 
observed by the employee who was selling 
tickets; that plaintiff made a phone call and, 
after completing that call, waited for 15-20 
minutes and then was joined by two other 
colored people; that this was all visible to the 
employee who was selling tickets; that the said 
employee continued to watch plaintiff and the 
other two persons; that after some few minutes, 
plaintiff and the other two persons approached 
and asked the price of admission, at which time 
the employee, having become suspicious of all 
three of them and of their characters, denied 
them admission; that the employee did not know 
them and had not seen them before; that the 
employee denied them admission because of 
concern over whether or not they were discus- 
sing possible disorder within the establishment; 
that refusal or admission then was made on the 
basis of the conduct of the plaintiff and the 
other two persons outside the establishment, i.e. 
the phone call and the length of time plaintiff 
and the other two persons talked together, and 
not on the basis of their race, color or creed. 
This is a Court case, Estimated time of trial 
is 1 day. This case is set for October 19, 1959. 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause came on regularly 
for trial on the 19th day of October, 1959, and 
was regularly assigned to Department Eleven 
of this Court, Judge Gerald S. Chargin, presid- 
ing, for trial by the Court sitting with a jury, 
trial by jury being waived by stipulation of the 
parties, through their respective counsel. Peter 
M. Nakahara, appeared as counsel for the plain- 
tiffs, and Edward J. Nelson, as counsel for the 
defendants. It was stipulated by and between 
respective counsels that defendants were the 
owners and in possession of premises known as 


* Leon Gardens at 1498 East Santa Clara Street, 


San Jose, California, a place of public amuse- 
ment or accommodation within the meaning of 
Civil Code Sections 51, et seq., on August 9, 
1958. Evidence was taken, arguments were 
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heard and the cause was submitted to the Court 
for decision. 

The Court being fully advised in the premises 
now makes its findings of fact as follows: 


FINDINGS OF FACT 


1. The allegations in Paragraphs I, II, III and 
IV of plaintiff's complaint, as amended at time 
of trial, are true. 

2. The rights of the plaintiffs, SAMUEL E. 
WIAH, JAMES W. SWEET and WESTER 
SWEET under Civil Code Section 51 (Stats. 
1923, p. 485), et seq. were violated by defend- 
ants. The rights of plaintiff, SAMUEL E. WIAH, 
were violated on two separate occasions. 

3. The plaintiffs suffered humiliation and em- 
barrassment and each of them has been damaged 
by such denial of equal facilities at a place of 
public amusement or accommodation. 

4. The plaintiffs are entitled to statutory dam- 
ages under Civil Code Section 54 (Stats. 1905, 
p. 554). 

5. The reasonable value of the damages suf- 
fered by SAMUEL E. WIAH, plaintiff herein, 
is the sum of $250.00. 

6. The reasonable value of the damages suffered 
by JAMES W. SWEET, plaintiff herein, is the 
sum of $100.00. 

7. The reasonable value of the damages suf- 
fered by WESTER SWEET, plaintiff herein, is 
the sum of $100.00. 

8. The plaintiffs are not entitled to punitive 
damages inasmuch as the acts of defendants and 
their agents or employees were not wilful or 
malicious. 

9. Except as herein above specifically stated, 
the allegations of plaintiffs’ complaint are un- 
true, and the allegations of defendants’ answer 
are untrue. 

From the foregoing facts, the Court concludes: 


CONCLUSIONS OF LAW 
1. Plaintiff SAMUEL E. WIAH is entitled to 


judgment against the defendants in the sum of 
$450.00. 


2. Plaintiff JAMES W. SWEET is entitled to 
judgment against the defendants in the sum of 
$200.00. 

3. Plaintiff WESTER SWEET is entitled to 
judgment against the defendants in the sum of 
$200.00. 

4. Plaintiffs are entitled to a mandatory in- 
junction against the defendants restraining them 
from denying to plaintiffs and members of the 
Negro race full and equal accommodations pur- 
suant to Civil Code Section 51. 

Let judgment be entered accordingly. 


JUDGMENT ON FINDINGS 


This cause came on regularly for trial, Peter 
M. Nakahara, Esq., appearing as counsel for 
plaintiffs and Edward J. Nelson, Esq., for the 
defendants. A trial by jury having been expressly 
waived, the cause was tried before the Court 
sitting without a jury. Whereupon witnesses on 
the part of plaintiffs and defendants were duly 
sworn and examined, and the evidence being 
closed, the cause was submitted thereon, the 
Court made its findings and decision in writing, 
which is filed, and ordered that judgment be 
entered in accordance therewith. 

WHEREFORE by reason of the law and the 
findings aforesaid, 

IT IS HEREBY ORDERED, that plaintiff, 
SAMUEL E. WIAH, do have and recover from 
the defendants, FELIX LEON and JENNIE C. 
LEON, the sum of $450.00; that plaintiffs, WES- 
TER SWEET and JAMES W. SWEET, each do 
have and recover from the defendants, FELIX 
LEON and JENNIE C. LEON, the sum of 
$200.00; and that each of said plaintiffs do have 
a mandatory injunction against said defendants 
restraining them from denying to said plaintiffs 
full and equal accommodations pursuant to Cali- 
fornia Civil Code Section 51, together with said 
plaintiffs costs and disbursements incurred in 
this action, amounting to the sum of $20.50. 
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PUBLIC ACCOMMODATIONS 


Swimming Pools—Pennsylvania 


In Re LENAPE SWIM CLUB, a proposed Non-Profit Corporation, Application for Decree of 
Incorporation. 


Court of Common Pleas, Chester County, Pennsylvania, July 31, 1959, Misc. No. 11559. 
COMMONWEALTH OF PENNSYLVANIA v. John V. GIBNEY, doing business as Lenape Park. 
Court of Common Pleas, Chester County, Pennsylvania, August 31, 1959, No. 1395 in Equity. 


SUMMARY: Five individuals on June 9, 1959, submitted to the Chester County, Pennsylvania, 
common pleas court an application for a charter for the “Lenape Swim Club” as a non-profit 
corporation, the asserted purposes thereof being “the promotion of the social and community 
welfare of its members, to promote the art and sport of swimming, and to provide swimming 
facilities and other forms of athletic and recreational activities of its members.” The appli- 
cation was referred to a master, with whom a Negro man and the American Civil Liberties Un- 
ion filed objections that the proposed corporation’s real purpose—to enable the owner of 
Lenape Park, a place of public amusement, to discriminate against Negroes in the operation 
of a park swimming pool in violation of the state penal code—was not disclosed by the ar- 
ticles of incorporation. The master found that the owner had expressed his intention to 
operate the pool in such a way as to continue to exclude Negroes, and that white persons were 
being admitted to membership in the club indiscriminately but Negroes were denied member- 
ship. It was concluded as a matter of law that the incorporators’ real purpose was to operate 
a public swimming pool as a private club in order to exclude Negroes therefrom, in circum- 
vention of the state penal code. And it was recommended that, the incorporation purposes 
being unlawful and injurious to the community, the application be refused. No exceptions 
were filed to the report and the court denied the application. The state then filed in the same 
court a complaint in equity seeking to enjoin the park owner from denying pool accommo- 
dations to any person because of color. The court held that the state has a right to sue in any 
of its courts to protect the general public welfare, and that, established state public policy 
being against racial discrimination in places of publie accommodation, the action was prop- 
erly brought since it would prevent jeopardizing the health and welfare of a substantial 
portion of the state’s population. It was also held that the criminal nature of an act will not 
deprive equity of jurisdiction otherwise attaching. Noting that the section of the penal code in 
question vests aggrieved parties with a basic civil right for which they have a right of action 
for redress, the court invoked the rule that where a multiplicity of suits may be prevented or 
a fundamental question of legal rights is involved, as here, equity will exercise jurisdiction. It 
was further held that defendant had violated the code provisions and that such unlawful con- 
duct in itself constitutes irreparable injury, so that a separate and independent showing to 
that effect is unnecessary. A preliminary injunction was issued and was subsequently made 
permanent by stipulation of the parties. Reproduced below are: the report of the master and 
the decree of the court refusing the application for incorporation, the opinion of the court 
in the injunction proceeding, and the stipulation and decree entered pursuant thereto. 





To the Honorable, the Judges of the Court 
of Common Pleas of Chester County: 

The undersigned appointed June 29, 1959, by 
the annexed order of your Honorable Court, 
Master to take testimony and to make report 
to the Court as to the propriety of granting the 
above entitled application for charter, pursuant 
to the provisions of Article II, section 207 of 
the Non-Profit Corporation Law, 

Respectfully Reports: 


That having given notice of his appointment 
and the time and place of hearing by publica- 
tion on July 2, 1959, in the Chester County Law 
Reporter, proof of which is hereunto annexed, 
and having given notice to all counsel of record 
by letters dated June 30, 1959, copies of which 
are hereunto annexed, the Master sat for the 
purposes of his appointment in the Grand Jury 
Room of the Chester County Court House at 
West Chester, Pennsylvania, on Thursday, July 
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9, 1959 at ten o'clock in the forenoon, when and 
where appeared the following: 


APPEARANCES: 


Thomas A. Riley, Esquire, Attorney for the 
Applicants; and William H. Rivoir, Esquire, and 
Robert E. Wachs, Esquire, Attorneys for the 
Protestants. 


Finpincs Or Fact: 


On June 9, 1959 Articles of Incorporation were 
filed in the Office of the Prothonotary under 
the Act of the General Assembly approved 
May 5, 1933 PL 364 as amended, for a Charter 
of Incorporation as a Non-profit Corporation 
under the name of Lenape Swim Club, and 
filed with the articles was the Certificate of the 
Secretary of the Commonwealth dated June 2, 
1959, showing that the name “Lenape Swim 
Club” was available for such incorporation. 

The Incorporators named therein with their 
addresses are as follows: 

J. D. Eckman, Main Street, Atglen, Pa. 

Joseph Dalton, 305 Lincoln Highway, Coates- 
ville, Pa. 

Thomas A. Riley, 26 South Chester Road, West 
Chester, Pa. 

William F. Huggler, 120 W. Lancaster Ave., 
Paoli, Pa. 

C. T. Slack, 129 South 5th. Ave., Coatesville, 
Pa. 

The said Articles are duly signed and acknowl- 
edged before a notary public by four of the 
said incorporators only, the said William F. 
Huggler having not signed said articles. 

On June 16, 1959 an Application for a Charter 
in the usual form was filed in the Office of the 
Prothonotary, signed and acknowledged before 
a notary public by the aforesaid five incorpo- 
rators showing inter alia that they are of full 
age, residents of Pennsylvania and citizens of 
the United States, and filed therewith were 
proofs of publication of Notice of the application 
inserted in the Daily Local News of West 
Chester, a newspaper of general circulation in 
Chester County on June 10, 1959, and Notice 
inserted in the Chester County Law Reporter 
on July 11, 1959. 


[Objections Filed by Protestants] 


On June 26, 1959 Objections and Exceptions 
to the granting of said charter were filed on 
behalf of American Civil Liberties Union and 


Lee E. Harvey, Protestants, by their attorneys. 
The said Objections and Exceptions had annexed 
thereto the affidavit of the truth of said ob- 
jections and exceptions and said affidavit by 
Lee E. Harvey set forth also certain allegations 
including the allegation that the application for 
charter for Lenape Swim Club is being made 
as a vehicle for conducting a public swimming 
pool which will discriminate against Negroes 
who desire to swim there. Briefly stated the 
Objections and Exceptions are: 


1. That the real purpose of the proposed 
corporation is not disclosed by the Articles. 

2. That the real purpose thereof is to enable 
the owner of Lenape Park swimming pool 
to discriminate against Negroes in violation 
of Section 654 of Pa. Penal Code of 1939. 

3. That the real purpose thereof will divide 
the community into conflicting factions and 
be injurious to the community. 

5. That the Articles do not state precisely, 
accurately or with sufficient specificity the 
purpose for which the corporation is to be 
formed. 

6. That the proposed corporation has trans- 
acted business before approval of its 
articles by the Court in violation of the 
Non-Profit Corporation Law. 

7. The Articles of Incorporation are not 
signed by each of the five incorporators 
as required by said statute and are im- 
properly acknowledged. 


The aforesaid No. 7 Objection & Exception 
was expressly waived at the hearing before the 
Master and has since been cured by an amend- 
ment allowed by the Court. 

Sd cod ° 


[Proposed Corporation's Purposes] 


The chief purpose of the proposed corporation 
as impliedly admitted by the incorporators is to 
operate a specific swimming pool, namely; the 
swimming pool at Lenape Park, now a public 
amusement, as a ‘private club. 

The purposes stated in the Articles are: 
“III The purposes for which this corporation 
is formed is as follows: the promotion of the 
social and community welfare of its members, 
to promote the art and sport of swimming, and 
to provide swimming facilities and other forms 
of athletic and recreational activities of its mem- 
bers. Said corporation does not contemplate 
pecuniary gain, incidental or otherwise, to its 
members.” 
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This said pool has been operated as an at- 
traction and part of Lenape Park for at least 
eight years before the incorporators became 
interested as such. 

The Lenape Park is and has been owned and 
operated by Mr. John Gibney for about thirty- 
five years last past as a place of public amuse- 
ment. 

Lenape Park is situated at Lenape in East 
Bradford Township this county about four miles 
from West Chester; the said park is a public 
park and has an area of about ten acres, with 
the following attractions in addition to the 
swimming pool, to wit; merry-go-round; scenic 
railway; fun house; scooters; swings; and various 
other attractions; it has a picnic grounds, park- 
ing space and recreation area. 

The said swimming pool is about 165’ x 60; 
is fenced with open woven wire or steel and 
has a filter system; it is operated from about 
June 1 to September 1; it is located within the 
area of the amusement park. 

The swimming pool is owned by Mr. Gibney 
and negotiations with Mr. Gibney have been 
had by Mr. Riley, one of the incorporators and 
attorney for the application, to rent the pool 
with its facilities on behalf of the proposed 
corporation. 

A proposed lease in writing for said pool, 
beginning July 1, 1959, has been prepared by 
Mr. Riley, (Protestants’ Exhibit No. 3), but no 
lease has been executed so far as the evidence 
shows, and Mr. Gibney on several occasions and 
as late as June 26, 1959, declared that the cor- 
poration was operating the pool under a lease— 
whereas this proposed unsigned lease purports 
to be operative only from July 1, 1959; the 
parties appear not in accord. 


[Pool Owner’s Stated Intentions] 


On May 27 or 28th, 1959, Mr. Gibney stated 
at the park to Robert E. Frederick and Edward 
H. Jones, Special Agents of the Pennsylvania 
Department of Justice, after he was informed 
that said department had received complaints 
that he had prohibited Negroes from using his 
swimming pool at the park,—that he did not 
approve of the mixing of races in the pool and 
that it was his intention to continue to prohibit 
the use of the pool by Negroes. Mr. Gibney then 
said that as of May 29, 1959 the pool would 
be operated as a private club and that it was 
his intention to prohibit Negroes using the pool. 

The day following, at the park, Mr. Gibney 


told said agents that they had decided to form 
a corporation and operate the pool as a private 
club, and upon being asked if the main reason 
for doing this was not to continue his practice 
to prohibit the use of the pool by Negroes, he 
replied, NO, that is not the main purpose; he 
was then asked if it was one of the reasons, and 
he replied, “yes it is”. 

On or about June 12 or 14, 1959, the said 
agents, at the park, asked Mr. Gibney if there 
has been any change in his intention with regard 
to the operation of the pool and he replied, 
No, that he still intended to operate it as he 
had and that actually the corporation was then 
operating the pool. Mr. Gibney then told the 
said agents the names of the incorporators, 
mentioning each of the aforesaid incorporators. 

On June 7, 1959, Mr. C. T. Slack of 129 
South 5th. Avenue, Coatesville, Pa., (one of the 
incorporators, and whose home is the Initial 
registered office in the Articles of Incorporation 
and also the Main Office of the Lenape Swim 
Club as stated by the Application for Member- 
ship blanks, Protestants’ Exhibit P-1 which were 
prepared on behalf of the corporation), was 
actively managing the said pool. 


[Requests for Admission] 


On June 7, 1959, at about 3:30 o'clock P.M., 
Elizabeth Lane Beardsley and Monroe Beardsley, 
her husband, both of the white race, and Lee 
Harvey, (a Protestant herein ), Clarence Grastie, 
Glenda Grastie and Clara Hollis, these four are 
of the Negro race, presented themselves at said 
pool in separate groups, one group being of 
white race and the other group of the Negro 
race, for admission therein. Mr. & Mrs. Beard- 
sley announced to the attendants that they, the 
Beardsleys, were not members of the pool,—they 
were asked no questions but were handed copies 
of Protestants’ Exhibit P-1 and upon payment 
of the admission fee of $.75 each was admitted 
to the pool. 

Lee Harvey, Clarence Grastie, Glenda Grastie 
and Clara Hollis, following closely Mr. & Mrs. 
Beardsley, were stopped at the gate by Mr. 
C. T. Slack and excluded finally from the pool; 
Mr. Slack asked Lee Harvey what she wanted; 


she said I want to go swimming; Mr. Slack 


replied, “you can’t go swimming”, and when 
she then asked why he said “the pool has been 
reserved for St. Francis only”. Mrs. Harvey then 
told Mr. Slack, that that was impossible be- 
cause some people that are in there are not 
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members of St. Francis; Mrs. Harvey then ap- 
plied to Mr. Gibney, who said he was not the 
manager of the pool, and he, Mr. Gibney, had 
absolutely nothing to do with the pool, that it 
was a private pool, that it had been rented by 
St. Francis for the day. 

Mrs. Harvey asked approximately 15 or 20 per- 
sons as they came from the pool if they were 
members of St. Francis and could find no one 
connected with St. Francis. 

Mr. Slack had there a “bunch” of application 
forms, Protestants’ Exhibit P-1, and on request 
by Mrs. Harvey gave copies thereof to her and 
each of her group. 


[White Persons Admitted] 


At about 4:10 o'clock that afternoon, after 
the said group of colored persons were refused 
admission to the said pool, Mr. & Mrs. Beardsley 
returned to the pool, applied for and received 
admission, paid therefor, and were asked no 
questions of any kind by the pool personnel. 

It was testified by Robert E. Frederick without 
objection that he had interviewed Father Gorin 
of St. Francis of Assisi after June 7, 1959, and 
learned from him that his parish had held a 
picnic at Lenape Park on June 7, 1959; Father 
Gorin referred the witness to Mr. Kellie who 
had made the arrangements for the picnic; that 
the witness then interviewed Mr. Kellie who 
told him that the subject of exclusive use of 
the said pool by St. Francis had never been 
discussed “between” him and Mr. Gibney with 
whom he had made arrangements for the use 
of the pool. 

The Master finds that Lee Harvey, Clarence 
Grastie, Glenda Grastie and Clara Hollis were 
refused admission to said pool on June 7, 1959 
by Mr. C. T. Slack because they are Negroes. 

Mr. Slack was agent for Mr. Gibney, if he 
was not agent for the proposed corporation, and 
under the evidence was acting consistently with 
Mr. Gibney’s policy as announced by him to 
the Department of Justice’s agents in excluding 
Negroes from the pool; he has been employed 
by Mr. Gibney and in carrying out that policy 
as aforesaid he was violating the law. 

Under the proposed by-laws, Protestants’ Ex- 
hibit P-2, the five incorporators are the only 
members entitled to vote on any matters; only 
one incorporator, Mr. Huggler, testified before 
the Master although on June 26, 1959, the 
Objections and Exceptions together with an 


affidavit narrating much of the incidents of June 
7, 1959, aforesaid were filed of record. 


[Real Purpose of Incorporation] 


The real purpose for which the charter of 
incorporation is sought is to operate the said 
pool which is a public swimming pool in said 
Lenape Park as a private club for the purpose 
of excluding persons of the Negro race there- 
from in circumvention of Section 654 of Pennsyl- 
vania Penal Code of 1939, and such purpose is 
unlawful and injurious to the community. 

The Articles of Incorporation did not set forth 
“a precise and accurate statement of the purpose 
or purposes for which it (the corporation) is to 
be formed”. 

The Articles of Incorporation do not refer to 
ANY pool whatsoever, and although the pro- 
posed club is to be called “Lenape Swim Club’, 
the Brandywine Creek is at Lenape. 


Discussion: 


The Objections & Exceptions of the Pro- 
testants were filed on June 26, 1959 with a 
supporting affidavit that the real purpose of the 
corporation was not as set forth in the articles, 
and that the real purpose was unlawful, in- 
jurious to the community to discriminate against 
Negroes in violation of Section 654 of the Penal 
Code of 1939, and the affidavit set forth in de- 
tail such a discrimination on June 7, 1959 at 
said pool by one of the incorporators and facts 
from which it should be inferred that he was 
acting for the incorporators. At the hearing 
before the Master on July 9, 1959, the incor- 
porator’s counsel first took the position that the 
general statement of the purposes in the articles 
of incorporation proved themselves, and this 
although the articles did not disclose that the 
purpose of the proposed corporation was to 
operate a specific pool, namely, Lenape Park 
Public Swimming Pool. (It might be observed 
that although the statute requires “a precise 
and definite statement of the purposes”, it does 
not appear in the evidence why this specific 
pool was not mentioned in the articles.) Mr. 
Riley then called Mr. William F. Huggler, one 
of the incorporators (his only witness), and in 
chief did not even show that it was this specific 
swimming pool, and then without showing any- 
thing about the incorporators, who they were 
or where they lived, or what right they had 
acquired to any pool, or how the associations 
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of the incorporators came about, or whether 
they had any meetings, or whether by-laws had 
been discussed or drafted, rested the incor- 
porators case. Indeed there is in the evidence 
little to show who the incorporators are or how 
they became associated, or whether they have 
had meetings as such association, and so far 
as the evidence discloses it is hard to find un- 
derstandable circumstances in initiating nego- 
tiations with Mr. Gibney, but it appears that 
all the negotiations were between Mr. Riley and 
Mr. Gibney, and Mr. Gibney had no counsel 
in any of the negotiations concerning letting 
this valuable pool, unless he depended on Mr. 
Riley's counsel. 

Mr. Huggler thinks that Mr. Slack is cur- 
rently the manager of the pool and Mr. Riley 
doesn’t know Mr. Slack’s official capacity but 
does know he is out there and has been in 
charge of the pool—neither Mr. Huggler nor 
Mr. Riley knows whether Mr. Slack is a paid 
employee of Lenape Park, although the afore- 
said affidavit suggests that Mr. Slack was on 
June 7, 1959 acting for the incorporators. 


[Applications Distributed Promiscuously] 


Mr. Slack on June 7, 1959 at the pool dis- 
tributed applications for membership in the 
proposed club (Protestants’ Exhibit P-1), pro- 
miscuously, although this proposed club is to 
be like some named clubs and somewhat select; 
these Applications were prepared for the in- 
corporators and how Mr. Slack had them for 
that narrated occasion does not appear; there 
might be a question of whether they were dis- 
tributed even to Negroes to give the appearance 
that the pool was then being operated by the 
incorporators’ club and to discourage undesir- 
ables. 

The testimony of Mr. and Mrs. Beardsley and 
Mrs. Harvey was objected to as irrelevant to 
the issue on the ground of what Mr. Gibney did 
or did not do, because “the question is whether 
the proposed charter and the purposes stated 
in the charter are or are not injurious to the 
community”. It was properly received as show- 
ing the discrimination by one of the incor- 
porators, that the Lenape Park Pool was the one 
the articles contemplated (P-1 was there and 
then distributed), and the practices of Mr. 
Gibney, the proposed lessor, who had declared 


that one of the purposes of the club was to 
exclude Negroes. 

Of course there can be no operation of the 
said pool without a lease satisfactory to Mr. 
Gibney, the owner of the pool, and it is mani- 
fest that the parties contemplate a written 
lease; the proposed lease, Protestants’ Exhibit 
No. 3, is not signed and according to the in- 
corporators has not been in effect. Mr. Gibney 
declared that one of the purposes (but not the 
main purpose), is to exclude colored persons 
from the pool. It is contended by the evi- 
dence of the incorporators that Mr. Gibney has 
nothing to do with the club. But he has it in 
his power to refuse to lease the pool if colored 
persons are to be admitted and it is his under- 
standing that one of the purposes of the club 
is to carry out his said expressed idea. 

The articles do not mention or refer to any 
pool, although the proposed name of the club, 
Lenape Swim Club, might suggest possible 
location at Lenape, but the Brandywine Creek 
is there too. 

The Master has not overlooked the categori- 
cal denials by Mr. Huggler to leading questions, 
that Mr. Gibney has any connection or asso- 
ciation with the proposed club; Mr. Huggler’s 
testimony was the only testimony offered on 
behalf of the application and it might have been, 
as above suggested, more enlightening. 

Under the proposed by-laws, Protestants’ Ex- 
hibit P-2, only the 5 incorporators may vote for 
membership (or for any purpose), and the vote 
of their majority controls. 


ConcLusIONs OF LAw: 


The real purpose for which the charter of 
incorporation is sought is to operate the said 
public swimming pool in the said Lenape Park, 
a public park, as a private club for the purpose 
of excluding persons of the Negro race there- 
from in circumvention of Section 654 of the 
Pennsylvania Penal Code of 1939; that the pur- 
poses given in the articles of incorporation are 
therefore unlawful and injurious to the com- 
munity, and the application for charter of 
Lenape Swim Club should be refused. 


The notes of testimony 


" and exhibits are filed 


with this report. 
July 23, 1959. 
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Decree of the Court 


AND NOW, July 31, 1959, the Court having 
considered the application for approval of the 
articles of incorporation in the foregoing matter, 
together with the report of the Master appointed 
to take testimony and report to the Court as 
to the propriety of granting the application, and 
no exceptions having been filed to the report of 
the Master, it is adjudged and decreed that the 
articles of incorporation do not give a precise 
and accurate statement of the purpose or pur- 
poses for which the proposed corporation is to 
be formed, as required by the provisions of the 
Non-Profit Corporation Law, art. II, section 203 
(3); that the real and ultimate purpose of the 
proposed corporation is to exclude persons of 
the negro race from use of the swimming pool 
which is one of the facilities or accommodations 
or privileges at and of the public amusement 
and recreation park, known as Lenape Park, 
situated in the Township of East Bradford, 


Chester County, Pennsylvania, owned and op- 
erated by John V. Gibney, thereby denying to 
such persons the full and equal accommodations, 
advantages and facilities of the said Lenape 
Park in circumvention of the provisions of sec- 
tion 654 of The Penal Code, June 24, 1939, P. L. 
872, 18 PS 4654; and that said real and ultimate 
purpose is therefore not a lawful purpose for 
which a non-profit corporation may be formed 
and is injurious to the community as conducive 
to and encouraging political inequalities and 
discriminations based on wrongful distinctions 
of race, color and creed. 

And it is ordered and decreed that the articles 
of incorporation be and are disapproved, and 
that the application be and is hereby denied. 

It is ordered and directed that the Prothon- 
otary will tax as costs the sum of Two Hundred 
Dollars ($200.00) for the Master’s fee, and the 
applicants will pay the costs of the proceeding. 


Opinion 


Plaintiff, the Commonwealth of Pennsylvania, 
acting through the Attorney General, filed a 
Complaint in Equity seeking a preliminary in- 
junction and ultimately a final decree enjoining 
Defendant Gibney from directly or indirectly 
refusing, withholding from or denying to any 
person or persons the accommodations, advan- 
tages, facilities or privileges of the swimming 
pool at Lenape Park in this County on account 
of race, creed or color of such person or per- 
sons. The Court granted a rule to show cause 
why a preliminary injunction should not issue 
and fixed a hearing date with notice to Defend- 
ant. 

Defendant thereupon filed a Preliminary Ob- 
jection to the Complaint on two grounds: first, 
that the Commonwealth is not the real party in 
interest in the action, and second, that the Com- 
monwealth has no right or authority to proceed 
in equity to enforce a penal statute, to wit: the 
provisions of the Act of 1939 P. L. 872, Section 
654; 18 P.S. 4654. Immediately thereafter he 
filed a pleading in the nature of an Answer to 
the rule for preliminary injunction. Argument 
was had on the Preliminary Objection, after 
which testimony was taken in support of the 
allegations of the Complaint. Defendant offered 
no testimony. The matter is now before us for 


consideration on the questions raised by the 
Preliminary Objection as well as on the record 
made in support of the application for a pre- 
liminary injunction. 


[Argument on Parties Rejected] 


There is no merit in the first ground urged in 
support of the Preliminary Objection. The Ad- 
ministrative Code of 1929 P.L. 177; 71 P.S. 51 
provides, inter alia, as follows: 


“The Attorney General shall be the legal 
advisor of the Governor, in the performance 
of his official duties, and the chief law of- 
ficer of the Commonwealth. 

“He shall exercise such powers and per- 
form such duties as may now or hereafter 
be vested in or imposed upon him by the 
Constitution and laws of this Common- 
wealth.” 


1929 P.L. 177, Article VII, Sec. 704. 


“The Department of Justice shall have 
the power, and its duty shall be, with the 
approval of the Governor: 

(a) To investigate any violations, or al- 
leged violations, of the laws of the Com- 
monwealth which may come to its notice; 
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(b) To take such steps, and adopt such 
means, as may be reasonably necessary to 
enforce the laws of the Commonwealth.” 
1929 P.L. 177, Article IX, Sec. 904. 


Rule 2102 (a) Pa. R.C.P., governing the style 
in which actions shall be brought, provides: 


“(a) An action by the Commonwealth 
shall be brought in the name of the Com- 
monwealth of Pennsylvania.” 


The Penal Code, 1939 P.L. 872, Sec. 654; 18 
P.S. 4654, declares the public policy of the 
Commonwealth against racial discrimination in 
the admission of persons to full and equal ac- 
commodations of any places of public accom- 
modation, resort or amusement, and gives rise 
to both civil remedies on the part of persons 
aggrieved as well as penal sanctions against 
offenders: Everett v. Harron, 380 Pa. 123. As 
chief law enforcement officer of the Common- 
wealth the Attorney General beyond doubt has 
the power under Sec. 904 (b) of the Act of 1929, 
supra, and Rule 2102, Pa. R.C.P., supra, to main- 
tain proceedings in the name of the Common- 
wealth, including suits in equity for injunctive 
relief, where they appear to be reasonably 
necessary as a means to enforce its laws: Com. 
v. Williams, 8 Bucks Co. L. Rep. 206. 


[Commonwealth’s Standing Challenged] 


As we understand it Defendant acknowledges, 
as indeed he must under the rule of Everett v. 
Harron, supra, that the parties allegedly ag- 
grieved, either for themselves alone or by a class 
action on behalf of themselves and others sim- 
ilarly situated, could properly have brought 
such an action in their own names as Plaintiffs. 
But he denies the existence of any right in the 
Commonwealth to do so. While we have been 
cited to no controlling appellate authority in 
Pennsylvania, and. our own research has dis- 
closed none, we are satisfied that the reasoning 
of the Bucks County Court in the Williams case 
is both sound and supported by text writers and 
the trend of decisions in other jurisdictions. 

American Jurisprudence, Vol. 49, Sec. 80, 
States, Territories and Dependencies says: 


“A state, as a political corporation, has the 
right, independent of any statutory pro- 
vision, to institute a suit in any of its courts, 
the courts of sister states, and the United 
States courts, whether it is required by its 
pecuniary interests or the general public 


welfare. It possesses this right both in its 
sovereign capacity and by virtue of its cor- 
porate rights.” (Emphasis supplied.) 


To similar effect is 81 C.J.S. 213, States, which 
says: 


“Although the right to sue is sometimes 
expressly conferred by statute, it is well 
settled that independently of any statutory 
provision therefor, a state may sue in its 
own courts, either in its sovereign capacity, 
or by virtue of its rights as a political cor- 
poration, or a political entity.” 


[General Welfare Involved] 


Obviously, in. light of the declaration of policy 
contained in Sec. 654 of the Penal Code, the 
general welfare is here involved. And the pro- 
visions of the Administrative Code, Sec. 904 (b) 
and of Rule 2102 (a) Pa. R.C.P. supply the 
statutory and procedural authority for this action 
in the name of the Commonwealth independ- 
ently of and without the necessity of reliance 
upon the general power of a state to bring suit 
in its sovereign capacity. 

As long ago as In Re Debs, 158 U. S. 584; 15 
S. Ct. 906; 39 L. Ed. 1102, the United States 
Supreme Court faced the question whether the 
United States could properly sue in equity to 
enjoin a railroad strike. The Government pro- 
ceeded on the basis that its proprietorship of the 
mails constituted a financial interest which gave 
it the right to seek to enjoin the strike. The 
Court there said: 


“We do not care to place our decision 
upon this ground alone. Every government, 
entrusted by the very terms of its being 
with powers and duties to be exercised 
and discharged for the general welfare, has 
a right to apply to its own courts for any 
proper assistance in the exercise of the one 
and the discharge of the other, and it is no 
sufficient answer to its appeal to the one of 
those courts that it has no pecuniary inter- 
est in the matter. The obligations which it 
is under to promote the interest of all and 
to prevent wrongdoing of one, resulting in 
injury to the general welfare, is often of 

. itself sufficient to give it a standing in 
court.” 


[State’s Right] 
That being so of the United States, a govern- 
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ment of derivative powers, the more so is it 
true of a sovereign state in the absence of an 
express limitation of its powers. In recognition 
of such a right it has been held that a state may 
proceed in equity to enjoin a sister state’s actions 
which would seriously jeopardize the health and 
welfare of a substantial portion of the popula- 
tion of the former; that in so doing the plaintiff, 
as representative of the public, has an interest 
apart from the individuals affected; and such 
interest is both immediate and recognized by 
law: Pennsylvania v. West Virginia, 262 US. 
553; 43 S.Ct. 658; 67 L.Ed. 1117. 

The Courts of other states have followed the 
rule of In Re Debs and the rule that the 
sovereignty of a state embraces the power to 
execute its laws, including the right to exercise 
supreme dominion and authority, except as 
limited by the fundamental law: People ex rel 
Miller, Atty. Gen. v. Tool, 35 Colo. 225; People 
ex rel Bennett, Atty. Gen. v. Laman, 277 N.Y. 
368; 14 N.E.2d 439; State v. Hooker, (N.D.) 87 
N.W.2d 337. 


[Equity Jurisdiction Challenged] 


The other ground for preliminary objection is 
also without merit. The true rule is that the 
mere fact that an act complained of is a crime 
neither confers equitable jurisdiction nor ousts 
it. While equity will not enjoin the commission 
of a crime in order to enforce the criminal law, 
the criminal nature of an act will not deprive 
equity of jurisdiction otherwise attaching. Sec. 
654 of the Penal Code vests in the individuals 
aggrieved a basic civil right for violation of 
which they have a right of action for redress. 
Where a multiplicity of suits may be prevented 
or a fundamental question of legal right is in- 
volved, as here, equity will exercise jurisdiction: 
Everett v. Harron, supra. 

The Preliminary Objection must be overruled 
on both grounds. 

In support of the application for a preliminary 
injunction the Commonwealth produced testi- 
mony in support of its allegations of exclusion 
of certain Negroes from the pool on two occa- 
sions. Defendant offered no evidence to contro- 
vert that proof. 


[Complaint Averments} 


The Complaint avers that Defendant is pro- 
prietor of Lenape Park, a place of public accom- 
modation, resort and amusement, being an 


amusement or recreation park located in this 
County, in which among other devices or struc- 
tures erected, maintained and offered by De- 
fendant for hire to the public for amusement 
and recreation is a swimming pool. It further 
avers that on dates specified Defendant unlaw- 
fully refused, withheld from and denied to 
certain persons the accommodation, advantage, 
facility and privilege of such swimming pool on 
account of their race, contrary to the provisions 
of Section 654 of the Penal Code of Pennsylvania; 
that about such time or times Defendant stated 
to representatives of the Department of Justice 
of the Commonwealth that, he had theretofore 
avoided the mixing of the races in the swimming 
pool and that he proposed to operate the pool 
as a private club in order to enable Defendant 
to prohibit its use by Negroes and “other unde- 
sirables;” that “no adequate remedy at law is 
available to prevent irreparable damage,” and 
that a “multiplicity of actions would be required 
to prevent the continuing acts of unlawful racial 
discrimination to the detriment of the public 
and the rights of private individuals.” 


[Facts Established] 


The credible evidence establishes that about 
May, 1959, Defendant denied the equal accom- 
modation, advantage, facility and privilege of 
the swimming pool within and a part of Lenape 
Park by reason of their race to certain Negro 
members of the ninth grade class of Beverly 
Hills Junior High School of Upper Darby, 
Pennsylvania, by requiring the school authorities 
to explain to the Negro students in the class 
that they would not be permitted to use the 
pool, and made that a condition of reserving the 
pool for use of the class. On May 27, 1959, he 
stated to investigators for the Pennsylvania De- 
partment of Justice that that had been his prac- 
tice and policy in times past, and that he had 
so far managed to avoid the mixing of races in 
the pool by such means. On May 28, 1959, he 
stated to the same investigators that as of the 
following day, May 29, a private club would 
thereafter operate the pool and admitted that 
one of the reasons for forming the club was to 
keep out of the pool Negroes and other “un- 
desirables.” 


On June 7, 1959, Defendant denied the equal 
accommodation, advantage, facility and privilege 
of the swimming pool by reason of her race to 
one Lee Harvey, a Negress, by refusing to admit 




















her to the use of the pool while on the same 
day, both before and afterward, persons of the 
Caucasian race were admitted thereto. 


[“Place of Public Accommodation” ] 


Lenape Park, including its swimming pool, 
is a “place of public accommodation, resort or 
amusement” within the terms of Sec. 654 of the 
Penal Code: Com. v. Figari, 166 Pa. Super. Ct. 
169. There can be no doubt on the evidence 
shown that Defendant by his conduct violated 
the mandate of the Code. He argues, however, 
that the Commonwealth must show in addition 
an irreparable injury resulting to someone, and 
that the record is barren of evidence to that 
effect. That argument overlooks the rule an- 
nounced in Penna. P.U.C. v. Israel, 356 Pa. 400, 
at 406 that: 


“When the Legislature declares certain 
conduct to be unlawful it is tantamount in 
law to calling it injurious to the public. 
For one to continue such unlawful conduct 
constitutes irreparable injury.” (Emphasis 
supplied. ) 


Under such circumstances a separate and inde- 
pendent showing of irreparable injury or damage 
is unnecessary, and the prayer for a preliminary 
injunction must therefore be granted. 

The Preliminary Objection is overruled and 
Defendant is allowed twenty days to file an 
Answer. 

The prayer of the Complaint is granted and 
the following is hereby entered as a 


DECREE 


AND NOW, August 31, 1959, after hearing 
held upon notice to Defendant, 

IT IS ORDERED, ADJUDGED AND DE- 
CREED that the Defendant within-named, John 
V. Gibney, doing business as Lenape Park, his 
agents, servants, workmen and employees, and 
every of them, be and they hereby are tem- 
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porarily until final hearing in the matter en- 
joined and restrained from directly or indirectly 
refusing, withholding from or denying to any 
person or persons the accommodations, advan- 
tages, facilities or privileges of the swimming 
pool at Lenape Park, Chester County, Pennsyl- 
vania, on account of the race, creed or color 
of such person or persons. 


Stipulation 


AND NOW, this 7th day of December, 1959, 
Thomas A. Riley, counsel for Defendant John 
V. Gibney, and Victor Wright, Deputy Attorney 
General, counsel for the Commonwealth of 
Pennsylvania, do hereby enter stipulation and 
agreement of record on behalf of their respec- 
tive clients that the preliminary injunction 
granted by the Court of Common Pleas of 
Chester County, Pennsylvania, under the above- 
captioned case on August 31, 1959, may be 
made a Permanent Injunction by said Court 
without any further hearing or proceeding 
thereon. 


Decree 


AND NOW, this 9th day of December, 1959, 
in accordance with Stipulation of counsel en- 
tered of record, a permanent injunction is hereby 
entered in the above-captioned proceeding as 
follows: 


IT IS ORDERED, ADJUDGED AND DE- 
CREED that the Defendant within-named, 
John V. Gibney, doing business as Lenape Park, 
his agents, servants, workmen and employees, 
and every of them, be and they hereby are 
permanently enjoined and restrained from di- 
rectly or indirectly refusing, withholding from 
or denying to any person or persons the accom- 
modations, advantages, facilities or privileges of 
the swimming pool at Lenape Park, Chester 
County, Pennsylvania, on account of the race, 
creed or color of such person or persons. 
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TRIAL PROCEDURE 


Confessions, Juries—Arkansas 


James M. MOORE and Rogers Boone v. Lee HENSLEE, Superintendent of the Arkansas State 
Penitentiary. 

James Albert BOYD and Willie H. Byrd v. Lee HENSLEE, Superintendent of the Arkansas 
State Penitentiary. 


United States Court of Appeals, Eighth Circuit, Ma rch 29, 1960, 276 F.2d 876. 


SUMMARY: Four Negro men were convicted in a Miller County, Arkansas, state court of the 
murder of a white man, but this judgment was reversed by the state supreme court. Moore 
v. State, 227 Ark. 544, 299 S.W.2d 838 (1957). On remand, two of them obtained sever- 
ances and were individually convicted; and these judgments were affirmed. Moore v. State, 
315 S.W.2d 907 (Ark. 1958), cert. denied, 358 U.S. 946 (1959) ; Boone v. State, 327 S.W.2d 
87 (Ark. 1959). The other two were tried jointly and convicted, and the state supreme court 
affirmed. Boyd v. State, 328 S.W.2d 122, 4 Race Rel. L. Rep. 1033 (Ark. 1959). A federal 
district court dismissed petitions by the four for writs of habeas corpus, and the Court of Ap- 
peals for the Eighth Circuit affirmed. The court held that defendants’ right to equal protec- 
tion of the laws had not been infringed through alleged systematic exclusion of Negroes in the 
selection of the jury panels, when it appeared that consistently from 1953 through 1957 (with 
the exception of one term) one to ten Negroes had been selected for jury service in Miller 
County. The contention was rejected that racial discrimination in the selection of jury panels 
in that county was necessarily practiced because the Negro race is not represented on the 
county’s three-person jury commission. The court would not indulge in the “unwarranted” 
presumption that jury commissioners entirely of one race would fail in their duty to fa- 
miliarize themselves with the qualifications of prospective jurors without regard to race; and 
it thought administrative difficulties would arise with appellants’ “novel” theory which ulti- 
mately would require representation of various races, nationalities, and religious denomina- 
tions upon bodies that select jury panels. Defendants finally contended that coerced con- 
fessions were improperly admitted at their trials. The confession of one defendant had been 
excluded when the trial judge determined that it was made under threats of mob violence; 
but the court rejected the argument that knowledge of these threats caused the other three to 
make involuntary confessions (which implicated the fourth defendant also); because (1) 
none of the three had previously in any of the trials or appeals suggested that he had been 
influenced by the threats to the other; (2) their confessions were made after the danger of 
group violence had been removed; and (3) each ratified his confession three days later in 
the state penitentiary. Having disposed of the points raised by defendants on the merits, 
the court added that defendants were not entitled to raise the jury and confession questions 
now anyway, because their failure to do so in the state courts constituted an effective waiver 
under the doctrine of exhaustion of state remedies; and that they were not entitled to federal 
court habeas corpus relief, because two of them had not petitioned the United States Su- 
preme Court for certiorari and none of them had sought habeas corpus in the state courts. 


Before SANBORN, VAN OOSTERHOUT, and MATTHES. 


PER CURIAM. 


James M. Moore, Rogers Boone, James Albert 


mer of 1956, in the Circuit Court of Miller 
Boyd and Willie H. Byrd, all Negroes, were 


County, Arkansas, the situs of the crime, found 








jointly charged in an information filed by the 
Prosecuting Attorney within and for the Eighth 
Judicial Circuit of the State of Arkansas, of 
which Miller County is a part, with murdering 
M. R. Hamm, an aged white man, on May 9, 
1956. They were first tried together in the sum- 


guilty by a jury of first degree murder, and in 
due time were sentenced to death. This judg- 
ment was reversed by the Supreme Court of 
Arkansas. Moore v. State, 227 Ark. 544, 299 
S.W.2d 838. 

On remand and after a severance was ob- 
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tained, Moore was again tried, found guilty and 
sentenced to die. This judgment was affirmed 
by the Supreme Court of Arkansas. Moore v. 
State, Ark., 315 S.W.2d 907, and on January 26, 
1959, certiorari was denied by the Supreme 
Court of the United States. Moore v. State of 
Arkansas, 358 U.S. 946, 79 S.Ct. 356, 3 L.Ed.2d 
353. 


Boone, also having obtained a severance, was 
next tried, found guilty and sentence of death 
was imposed by the court. This judgment was 
affirmed by the Supreme Court of Arkansas. 
Boone v. State, Ark., 327 S.W.2d 87. Review by 
the Supreme Court of the United States was 
not requested. 

Boyd and Byrd were tried jointly, and follow- 
ing a verdict of guilty, they also received the 
death sentence. The Supreme Court of Arkansas 
affirmed. Boyd v. State, Ark., 328 S.W.2d 122. 
Neither Boyd nor Byrd petitioned the Supreme 
Court of the United States for certiorari. 


[Relief Sought in Federal Court] 


On February 11, 1960, the day before Moore 
and Boone were scheduled to die, they sought 
relief in the federal court by petition for writ of 
habeas corpus filed in the United States District 
Court for the Eastern District of Arkansas, West- 
ern Division. On the same day Honorable J. 
Smith Henley, of that court, entered an order 
to show cause why a writ of habeas corpus 
should not issue, and the executions of Moore 
and Boone were stayed. On February 17, 1960, 
Boyd and Byrd, who were scheduled to die on 
February 19, 1960, pursued the course taken by 
Moore and Boone. The District Court directed 
that the two petitions for writs of habeas corpus 
be consolidated for the purpose of trial. 

A plenary hearing on the petitions for writs 
of habeas corpus was held in the district court 
on February 17, -1960. Appellants were present 
and afforded full opportunity to be heard and to 
offer testimony. After consideration, and on 
February 18, the court dismissed the petitions 
for writs of habeas corpus, vacated the order to 
show cause issued in connection with the peti- 
tion of Moore and Boone, denied a certificate 
of probable cause, and refused a further stay 
of execution. On March 1, 1960, Judge Henley 
filed a memorandum opinion which contained 
his findings and conclusions. 

On February 24, 1960, upon application of 
the appellants, this Court issued certificate of 


probable cause and stays of execution of the 
death sentences of Moore and Boone scheduled 
for February 26, 1960, and of Boyd and Byrd 
scheduled for March 4, 1960. Oral arguments 
on the appeals were heard on March 9, 1960. 

In seeking discharge from custody, appellants 
contend that their convictions were obtained as 
the result of deprivation of their constitutional 
rights as guaranteed by the Fourteenth Amend- 
ment to the Constitution of the United States. 
Specifically, they claim, (1) that their trial on 
information, rather than on an indictment by a 
Grand Jury, violated their rights as guaranteed 
by the Fifth Amendment, as enforced under the 
Fourteenth Amendment; (2) that Negroes were 
systematically excluded from jury service in the 
Miller County Circuit Court, or illegally limited 
in number; (3) that their confessions were in- 
voluntary and improperly admitted. 

At the outset we observe that the question of 
the guilt of appellants is not an issue. In this 
situation and in view of the posture of the cases 
in this Court, it is wholly unnecessary to ab- 
stract the facts and circumstances attending 
commission of the crime. They are reported in 
Moore v. State, 227 Ark. 544, 299 S.W.2d 838. 


INFORMATION ISSUE. 


The trial court disposed of this issue sum- 
marily as being without merit. We agree. The 
Supreme Court of the United States has con- 
sistently recognized that state prosecutions ini- 
tiated by the filing of an information by the 
Prosecuting Attorney, here authorized by Ark. 
Const. Amend. 21, do not violate the constitu- 
tional rights of the accused under the Fourteenth 
Amendment. Hurtado v. People of State of Cali- 
fornia, 110 U.S. 516, 538, 4 S.Ct. 111, 292, 28 
L.Ed. 232; Gaines v. State of Washington, 277 
U.S. 81, 86, 48 S.Ct. 468, 72 L.Ed. 793; Bute v. 
People of State of Illinois, 333 U.S. 640, 657, 68 
S.Ct. 763, 92 L.Ed. 986. 


THE JURY ISSUE. 


After reversal of the first conviction, appellants 
filed their joint motion to quash the jury panel 
on the ground that Negroes had systematically 
been excluded from jury panels solely on ac- 


" count of their race. After a full hearing was con- 


ducted by the circuit court on this issue the mo- 
tion was denied. With respect to Moore, the 
district court found there was no evidence to 
substantiate the charge of racial discrimination 
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in the selection of the jury which decided his 
case. 

Nothing that we may utter can add to or 
affect the principle so firmly established and so 
recently re-enunciated by the Supreme Court, 
“« @ © © state exclusion of Negroes from grand 
and petit juries solely because of their race 
denie(s) Negro defendants in criminal cases 
the equal protection of the laws required by the 
Fourteenth Amendment. Strauder v. West Vir- 
ginia, 100 U.S. 303 [25 L.Ed. 664]. (1880). 
Patton v. State of Mississippi, 332 U.S. 463, 465, 
68 S.Ct. 184, 185, 92 L.Ed. 76. Compare, Akins 
v. State of Texas, 325 U.S. 398, 65 S.Ct. 1276, 89 
L.Ed. 1692; Cassell v. State of Texas, 339 U.S. 
282, 70 S.Ct. 629, 94 L.Ed. 839. An examination 
of the record bearing upon the course pursued 
in Miller County, Arkansas, in the selection of 
juries makes it quite apparent that appellants’ 
charge of systematic exclusion and studied eva- 
sion is without foundation in proof. As demon- 
strated by the Supreme Court of Arkansas in its 
opinion in Moore v. State, supra, 315 $.W.2d at 
pages 910-911-912, the facts are that from No- 
vember, 1953, to and including June, 1957, with 
the exception of the November, 1956 term, the 
jury commissioners of Miller County, Arkansas, 
have consistently selected from one to ten 
Negroes for jury service in that county. 

The focal point of appellants’ contention, as 
advanced in their brief and in oral argument, is 
that discrimination in the selection of jury panels 
in Miller County, Arkansas, is necessarily prac- 
ticed because the Negro race is not represented 
on the jury commission which is composed of 
three citizens. It is suggested that “it is almost 
impossible” for an all-white jury commission to 
keep informed of the habits and qualifications 
of the Negro population so that eligible mem- 
bers of that race can be selected for jury duty. 
We are not persuaded by this’ novel argument 
which fails to find support in either precedent 
or logic. Adoption of the principle contended 
for would require indulgence in the unwarranted 
presumption that jury commissioners entirely of 
one race will not discharge their “duty to famil- 
iarize themselves fairly with the qualifications 
of the eligible jurors of the county without re- 
gard to race and color.” Cassell v. State of 
Texas, 339 U.S. 282, at page 289, 70 S.Ct. at 
page 633.1 Moreover, we are satisfied that the 


1. After our review of the testimony at the hearing on 
the motion to quash the Pe panel, we are impressed 
with the sincerity and good faith of the com- 


theory advanced by appellants would in reality 
lead to complexities in the administration of an 
important facet of our system of trial by juries. 
Application of the principle contended for, could 
not, in our view, be limited to the white and 
negro races. It would encompass all races, and 
the numerous nationalities and religious de- 
nominations existent in this country. The words 
of Mr. Justice Reed, speaking for the Court in 
Akins v. State of Texas, 325 U.S. 398, at page 
403, 65 S.Ct. 1276, at page 1279, seem to be pe- 
culiarly appropriate: 


“The number of our races and national- 
ities stands in the way of evolution of such 
a conception of due process or equal pro- 
tection. Defendants under our criminal 
statutes are not entitled to demand repre- 
sentatives of their racial inheritance upon 
juries before whom they are tried. But such 
defendants are entitled to require that those 
who are trusted with jury selection shall 
not pursue a course of conduct which re- 
sults in discrimination ‘in the selection of 
jurors on racial grounds.’” (Emphasis sup- 
plied.) 


Beyond peradventure of a doubt, the test to 
be applied in the selection of juries, as laid down 
by the Supreme Court, is simple and understand- 
able and application thereof should cause no 
insurmountable problems or difficulties. Our 
careful and considered examination of the per- 
tinent evidence in light of the governing rule, 
convinces us that the test was satisfied in the 
trial of these cases. 


CONFESSIONS 


In oral argument, counsel for appellants, with 
candor, stated that the circumstances surround- 
ing the obtaining of the individual confessions 
from each of the appellants are accurately re- 
flected in the opinions of the Supreme Court of 
Arkansas. Moore v. State, Ark., 315 S.W.2d 907; 
Boone v. State, Ark., 327 S.W.2d 87; Boyd v. 
State, Ark., 328 S.W.2d 122. Our review of the 
factual aspect of the confessions will be limited 
to those essentials necessary to a proper under- 
standing and determination of the pertinent 
questions before us. At this point it should be 


missioners who were res 


nsible for making up the 


panel in the Moore trial. It is also apparent that 

the trial judge bent every effort to assure that 

defendants’ right to a constitutionally selected jury 
fully recognized and given meaningful effect. 


was 
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said that in each trial, the circuit judge con- 
ducted an extensive hearing out of the presence 
of the jury for the purpose of determining 
whether the confessions were obtained as the re- 
sult of methods which would render them in- 
admissible. In each instance the defendant or 
defendants on trial testified at length and, while 
conceding that they were not subjected to phys- 
ical abuse of any type, they undertook to con- 
vince the court that they confessed as the result 
of fear and intimidation instilled by threats of 
danger to their lives made by police officers 
while appellants were being transported to 
Arkadelphia, Arkansas, and during the course 
of the questioning in the prosecutor's office. All 
such testimony was controverted by a Mrs. Mer- 
rill, the reporter who transcribed the statements, 
and by the officers who participated in the in- 
vestigation. Each stoutly contended that the 
defendants were treated well and that the con- 
fessions were freely and voluntarily made. After 
each in-chambers hearing on the question, the 
court ruled, in effect, that upon the showing 
made it would not rule the confessions illegal, 
and the question would be submitted to the 
jury, which practice was followed in each of 
the trials. None of the appellants chose to tes- 
tify before the jury, and thus the uncontroverted 
evidence of the officers stood alone.” 


[Basis of Present Contention] 


The present contention of appellants stems 
from the events which transpired during the trial 
of Boyd and Byrd. In the hearing before the 
judge in chambers, as in the prior trials, the evi- 
dence failed to satisfy the court that the con- 
fessions, as a matter of law, were the result of 
coercion of any kind. When the trial was re- 
sumed before the jury, it appeared for the first 
time from the testimony of one of the officers, 
that while Boyd was in his custody, the officer 
repeatedly stated to him that a group of white 
people was searching for Hamm’s body and that 
Boyd might be in danger if the group discovered 
the body before the officers did. After this 
statement Boyd admitted to the officer that he 
had participated in the robbery of Hamm, but 
denied that Hamm had been killed. Later Boyd 


repeated his admission in the presence of Boone, . 


2. See and compare Stein v. People of State of New 
York, 346 US. 156, 73 S. Ct. 1077, 97 L.Ed. 1522. 
In the Moore case, defendant’s father, who estab- 
lished Moore’s age, was the only defense witness. 


Boone, Boyd and Byrd offered no defense witnesses. 


who also admitted participating in the robbery 
of Hamm. Then Boyd and Boone took the offi- 
cers to the place where the robbery had taken 
place and the body of Hamm was discovered 
within that area. 

When this evidence made its appearance, the 
court promptly ruled that Boyd’s oral admissions 
to the officer and his later written confession 
would be excluded because made after threats 
of mob violence. However, the court did admit 
as against Boyd, the confessions of Moore, Boone 
and Byrd, and as against Byrd, the confessions 
of Moore and Boone as well as his own confes- 
sion. These rulings were approved by the Su- 
preme Court of Arkansas in the Boyd and Byrd 
case. 328 S.W.2d 122, 125, 1263 

Now, and for the first time, the theory is ad- 
vanced that the threats of violence, which were 
ruled sufficient to invalidate the admissions and 
confession of Boyd, were communicated by Boyd 
to the other appellants before their confessions 
were made, and that such communicated threats, 
considered in light of the whole situation and 
surroundings of the appellants while in custody, 
rendered all the confessions involuntary and 
consequently inadmissible. 


[Record Examined] 


In view of the contention that the confessions 
are the product of coercion, we have made our 
own examination of the record to determine the 
meritoriousness of the claim, Payne v. State of 
Arkansas, 356 U.S. 560, at page 562, 78 S.Ct. 844, 
2 L.Ed.2d 975, having in mind, however, that in 
the same case the Court stated that “(e)nforce- 
ment of the criminal laws of the States rests 
principally with the state courts, and generally 
their findings of fact, fairly made upon substan- 
tial and conflicting testimony as to the circum- 
stances producing the contested confession—as 
distinguished from inadequately supported find- 
ings or conclusions drawn from uncontroverted 
happenings—are not this Court’s concern; * *.” 
Ibid, 356 U.S. at page 562, 78 S.Ct. at page 847. 
Furthermore, 


“A jury and the trial judge—knowing local 
conditions, close to the scene of events, 
hearing and observing the witnesses and 


3. The confessions 


of allowing the jury to consider each defendant’s 
essions and reactions to accusation by his 
fellow-defendants. 
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parties—have the same undeniable advan- 
tages over any appellate tribunal in deter- 
mining the charge of coercion of a confession 
as in determining the main charge of guilt 
of the crime. When the issue has been fairly 
tried and reviewed, and there is no indi- 
cation that constitutional standards of judg- 
ment have been disregarded, we will accord 
to the state’s own decision great and, in 
the absence of impeachment by conceded 
facts, decisive respect.” (Emphasis sup- 
plied.) Stein v. People of State of New 
York, 346 U.S. 156, at pages 180, 181, 182, 
73 S.Ct. at page 1091. 


[Factors Supporting Previous Rulings] 


There are several vital factors which convince 
us that the previous rulings by the Arkansas 
State Courts and the United States District Court 
were proper and must stand. The claim that 
the confessions of Moore, Boone and Byrd were 
induced because of threat of mob violence made 
to Boyd, was never suggested by any of the ap- 
pellants in any of the trials or on appeal. As 
stated, that circumstance was first introduced in 
the last trial by one of the State’s witnesses. 
None of the appellants testified that he had been 
influenced or frightened by the warning given to 
Boyd, although each had ample opportunity 
to do so. But assuming, arguendo, that the threat 
which rendered Boyd's confession inadmissible 
was communicated to the other appellants, we 
are not persuaded that the confessions made by 
Moore, Boone and Byrd, several hours later and 
at a point approximately 75 miles from where 
they had been apprehended, and under the cir- 
cumstances presented by the evidence, were 
the product of methods which render them in- 
voluntary as a matter of law. It is important to 
keep in mind that these confessions were made 
when any danger of violence from any group was 
removed. Furthermore, after signing the con- 
fessions, all of the appellants were removed to 
the Arkansas State Penitentiary, a prevailing 
custom in that state, and about three days later, 
each confession was read aloud before all four 
defendants and each appellant ratified his con- 
fession in the presence of the others, at which 
time each was given the opportunity to correct 
any misstatement which appeared in the con- 
fessions as transcribed by the court reporter. 
Some minor corrections were in fact made. At 
that time none of the appellants contended that 
his confession was induced or influenced by the 


threat of warning made to Boyd upon which ap- 
pellants now rely. 

Thus, it appears that this is a typical case 
where we have a direct conflict in the oral tes- 
timony with respect to what transpired at and 
prior to the time the confessions were actually 
made. We do not have a situation where, ad- 
mittedly, other undisputed facts tended to cor- 
roborate defendants’ allegations. See Blackburn 
v. State of Alabama, 361 U.S. 199, 80 S.Ct. 274, 
4 L.Ed.2d 242; Payne v. State of Arkansas, 356 
U.S. 560, 78 S.Ct. 844, 2 L.Ed.2d 975; Fikes v. 
State of Alabama, 352 U.S. 191, 77 S.Ct. 281, 1 
L.Ed.2d 246; Ashcraft v. State of Tennessee, 322 
U.S. 143, 64 S.Ct. 921, 88 L. Ed. 1192; Ward v. 
State of Texas, 316 U.S. 547, 62 S.Ct. 1139, 86 
L.Ed. 1663; Brown v. State of Mississippi, 297 
U.S. 278, 56 S.Ct. 461, 80 L.Ed. 682; Brown v. 
State, 198 Ark. 920, 132 S.W.2d 15. 

Furthermore, the Supreme Court has ruled 
that the effect of threats made at the time of 
arrest may be tempered by removal to a place 
of safety, holding that a confession given at such 
later time is admissible. See Thomas v. State of 
Arizona, 356 U.S. 390, 78 S.Ct. 885, 2 L.Ed.2d 
863. 

After careful consideration of all of the cir- 
cumstances, we agree with Judge Henley who 
found that the action of the trial court in admit- 
ting the confessions did not constitute a denial 
of due process of law to any of the appellants. 


EXHAUSTION OF STATE REMEDIES 


Because we are dealing with a capital offense, 
we have chosen to dispose of the points raised 
by appellants on the merits. Additionally, we are 
convinced that there is substance in the appel- 
lee’s contention that appellants are not entitled 
to relief in these proceedings because of their 
failure to exhaust their state remedies as re- 
quired by 28 U.S.C.A. § 2254. Although they 
joined in the petition to quash the jury panel in 
Moore’s trial, neither Boone nor Boyd and Byrd 
made any further claim that systematic discrimi- 
nation or studied exclusion had been practiced. 
It is quite evident that in each of the trials the 
jury composition was different; Moore was tried 
July 10, 1957, Boone was not retried until Sep- 
tember 29, 1958, and Boyd and Byrd were not 
retried until the November, 1958 term. There 
was no evidence whatever that racial discrimina- 
tion was practiced in the selection of the jury 
panels for the September and November, 1958 
terms of court. It would thus appear that the fail- 
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ure of Boone, Boyd and Byrd to challenge the 
process pursued in the selection of the panels 
from which the jurors were chosen to try them, 
or to raise the question in either the Circuit 
Court or Supreme Court of Arkansas, constitutes 
an effective waiver of the point under the doc- 
trine of exhaustion of state remedies. Bailey v. 
Henslee, 8 Cir., 264 F.2d 744, certiorari denied 
361 U.S. 945, 80 S.Ct. 408, 4 L.Ed.2d 364; Car- 
ruthers v. Reed, 8 Cir., 102 F.2d 933, 939, cer- 
tiorari denied 307 U.S. 643, 59 S.Ct. 1047, 83 
L.Ed. 1523; Hollman v. Manning, 4 Cir., 262 
F.2d 656, certiorari denied 359 U.S. 996, 79 S.Ct. 
1131, 3 L.Ed.2d 984. 


[Concerning the Confessions] 


As to the confessions, as we have seen, the 
precise point presented here was not raised by 
any of the appellants in their trials or on ap- 
peals from the convictions. Additionally, neither 
Boone nor Boyd and Byrd petitioned the United 
States Supreme Court for writ of certiorari, and, 
finally, none of the appellants has sought relief 


by writ of habeas corpus in the state courts. See 
Darr v. Burford, 339 U.S. 200, 70 S.Ct. 587, 94 
L.Ed. 761; Ex parte Hawk, 321 U.S. 114, 116, 
117, 64 S.Ct. 448, 88 L.Ed. 572; Hollman v. Man- 
ning, 4 Cir., 262 F.2d 656, 658, certiorari denied 
359 U.S. 996, 79 S.Ct. 1131, 3 L.Ed.2d 984; Guy 
v. Utecht, 8 Cir., 144 F.2d 913, 916. 

Judge Henley, who is more familiar with the 
local situation, concluded that “(t)he Hamm 
murder case has been tried four times by an 
able, fair and experienced trial judge, and has 
been the subject of four full opinions of the Su- 
preme Court of Arkansas.” From our own re- 
view of the records made in the trials of this par- 
ticularly vicious crime, we too are impressed 
with the conscientious efforts of the trial judge 
in assuring that defendants’ constitutional rights 
were respected at every step, and we are fully 
convinced that appellants have not been denied 
due process of law as guaranteed by the Four- 
teenth Amendment to the Constitution of the 
United States. 

The judgments are affirmed. Mandates will 
issue ten days after the filing of this opinion. 





TRIAL PROCEDURE 


Grand Juries—Texas 
Isiah STOKER v. STATE of Texas. 


Court of Criminal Appeals of Texas, January 6, 1960, 331 S.W.2d 310. 


SUMMARY: A Negro charged with the rape of a white woman moved the district court for 
Harrison County, Texas, to quash his indictment on the grounds that Negroes had been ar- 
bitrarily excluded from the grand jury which returned it and that Negroes had been system- 
atically excluded from grand juries in the county for twenty or more years. After hearing, 
the motion was overruled and defendant was convicted upon trial and sentenced to 99 years 
imprisonment. On appeal, the state court of criminal appeals reversed and ordered the prose- 
cution dismissed, because the record, indicating that no Negro had served or been drawn for 
service as a grand juror in the county for at least fifty years despite a large Negro population, 
many of whom were formally educated, qualified to vote, and legally qualified for grand jury 
service, showed racial discrimination in the selection of the grand jury which indicted defend- 
ant, in violation of the Fourteenth Amendment. 


DICE, Commissioner. 


The offense is rape; the punishment, 99 years. 

In view of our disposition of the case a recita- 
tion of the facts is not deemed necessary. 

Appellant filed a motion to quash the indict- 


_ ment on the ground of racial discrimination in 


the selection of the grand jury which returned 
the indictment against him. 

In his motion appellant alleged that he was a 
meniber of the Negro race and that in the ap- 
pointment and selection of the grand jury which 
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returned the indictment against him, only per- 
sons of the white race were appointed; and that 
members of the Negro race were arbitrarily ex- 
cluded. Appellant further alleged that for a 
period of 20 years or more, members of the 
Negro race had been systematically excluded 
from serving on the grand juries in Harrison 
County. 

After a hearing, the motion was by the court 
overruled which ruling of the court is the basis 
of appellant’s complaint in this appeal. 


[Evidence on Hearing] 


On the hearing it was shown that appellant 
was a member of the Negro race and that the 
prosecutrix was a white woman. No Negroes 
were on the grand jury which indicted the ap- 
pellant. It was shown that Harrison County had 
a population of about 47,000 of which number 
approximately 30% were Negroes. It was fur- 
ther shown that two Negro colleges were located 
in the county and that there were a substantial 
number of Negroes residing in the county who 
possessed the legal qualifications required of a 
grand juror. It was further shown that during 
the preceding five years there was an average of 
approximately 1,000 qualified Negro voters in 
the County. At the hearing appellant called 17 
witnesses who had resided in Harrison County 
for different numbers of years and who had been 
appointed and served on grand jury commissions 
in the county. Each witness testified that he had 
no knowledge of any Negro having ever served 
on a grand jury in Harrison County during the 
time he had resided in the county and from their 
testimony and other evidence adduced it appears 
that no Negro had served or been drawn for 
service as a grand juror in the county for at least 
50 years. It further appears that although the 


jury commissioners testified that in the selection 
of the grand jury panels they did not arbitrarily 
exclude Negroes, the grand jury commissioners 
made no effort to determine their qualifications. 


[Unconstitutional Discrimination] 


The record clearly shows a long and con- 
tinued exclusion of Negroes from the grand juries 
in Harrison County which, under the holdings 
of the Supreme Court of the United States here- 
after cited, shows racial discrimination within 
the meaning of the 14th Amendment of the 
Constitution of the United States in the selection 
of the grand jury which returned the indictment 
against the appellant. 

The Supreme Court of the United States has 
held that racial discrimination within the mean- 
ing of the 14th Amendment in the selection of 
a grand jury renders void an indictment returned 
by such body. Norris v. State of Alabama, 294 
U.S. 587, 55 S.Ct. 579, 79 L.Ed. 1074; Cassell v. 
State of Texas, 339 U.S. 282, 70 S.Ct. 629, 94 
L.Ed. 839; Hill v. State, 144 Tex.Cr.R. 415, 157 
S.W.2d 369; 316 U.S. 400, 62 S.Ct. 1159, 86 L.Ed. 
1559: Smith v. State, 140 Tex.Cr.R. 565, 136 
S.W.2d 842, 147 S.W.2d 1118; 311 U.S. 128, 61 
S.Ct. 164, 85 L.Ed. 84; Patton v. State of Miss., 
332 U.S. 463, 68 S.Ct. 184, 92 L.Ed. 76; Eubanks 
v. State of Louisiana, 356 U.S. 584, 78 S.Ct. 970, 
2 L.Ed.2d 991. 

The decisions of that high court are binding 
upon us in the matter and under the record pre- 
sented it becomes our duty to declare the indict- 
ment void because of racial discrimination in the 
selection of the grand jury which returned the 
indictment against the appellant. 

The judgment is reversed and the prosecution 
ordered dismissed. 

Opinion approved by the court. 





TRIAL PROCEDURE 


Juries—Alabama 
Lewis Lloyd ANDERSON v. STATE. 


Court of Appeals of Alabama, November 10, 1959, 120 So.2d 397. 


SUMMARY: A Negro convicted in the circuit court for Dallas County, Alabama, of first 
degree manslaughter appealed to the state court of appeals alleging that at the times of his 
indictment and trial there was systematic exclusion of Negroes from the county grand and 
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petit juries in denial of his constitutional rights to equal protection of the laws. Defendant 
had below unsuccessfully moved to quash the indictment and petit jury venire and to de- 
clare void the composition of his trial jury. It was stipulated that the 1950 census showed 
6940 white and 7956 colored males over the age of 21 in the county. The court concluded 
that the procedures followed in obtaining names for the jury roll, in drawing a venire list, 
and in selecting the particular juries indicated no discrimination based on race. It was also 
found that for several years every venire had included a number of Negroes, but that on 
some occasions some or all of them were excused on request, and that, of the present 
venire, three Negroes claimed exemption or were excused for illness and two were retained. 
The Court of Appeals affirmed the judgment below that defendant had not carried his bur- 
den of proving that the jury commissioners have a scheme for excluding Negroes from the 
rolls. The court held that the trial judge, in determining the issue of jury discrimination, was 
entitled to consider: (1) the size of the jury roll and the existence of names of Negroes on the 
jury roll as evidenced by the substantial number of Negroes appearing on the venires attend- 
ing the court; (2) the fact that the ratio of white jurors to Negro jurors should be greater 
than the ratio of white men to Negro men because persons convicted of offenses involving 
moral turpitude are disqualified for jury service, and there are far more arrests and convic- 
tions of Negroes than of white persons; (3) defendant’s failure to establish official coercion 
or inducement, or conduct officially condoned, that would cause Negroes to seek to be ex- 
cused from jury duty; and (4) defendant’s failure to ask for production of the jury rolls, as 
most authoritative evidence, for examination in open court. [The state supreme court subse- 
quently denied certiorari. 120 So.2d 414 (Ala. 1960)]. 


Appended to this statement is a footnote which 
contains a number of decisions theretofore ren- 


CATES, Judge. 


‘ 





Anderson has appealed his conviction of first 
degree manslaughter. The verdict also carried 
ten years’ imprisonment. 

The first principal point relates to the suffi- 
ciency. of the evidence, and whether two wit- 
nesses were competent to testify as to the speed 
of an automobile. 

A second question is grounded on the allega- 
tion that, in Dallas County, Alabama, there was, 
at the time of indictment (January 29, 1959) 
and the time of trial (February 27, 1959), a sys- 
tematic exclusion of Negroes from juries with 
a consequent denial to Anderson, a Negro, of 
the equal protection of the law guaranteed him 
under the State Constitution and under the 
Fourteenth Amendment to the Constitution of 
the United States. - 

ad 2 ° 

In Eubanks v. State of Louisiana, 356 U.S. 584, 
78 S.Ct. 970, 972, 2 L.Ed.2d 991, Mr. Justice 
Black’s opinion begins: 


“In an unbroken line of cases stretching 
back almost 80 years this Court has held 
that a criminal defendant is denied the 
equal protection of the laws as guaranteed 
by the Fourteenth Amendment if he is in- 
dicted by a grand jury or tried by a petit 
jury from which members of his race have 
been excluded because of their race. * * *” 


dered by the Supreme Court of the United 
States on the question. Three of them, in which 
Texas was the respondent (Smith v. State of 
Texas, 311 U.S. 128, 61 S.Ct. 164, 85 L.Ed. 84; 
Hill v. State of Texas, 316 U.S. 400, 62 S.Ct. 
1159, 86 L.Ed. 1559; Cassell v. State of Texas, 
339 U.S. 282, 70 S.Ct. 629, 94 L Ed. 839), pro- 
vide a reasonably good cross section of systems 
that have been scrutinized. 


[Systematic Exclusion Charged] 


In this case we are confronted with what is 
charged to be a scheme in Dallas County, Ala- 
bama, to systematically exclude Negroes from 
juries, both on grand and petit juries solely be- 
cause of their being Negroes. 

Anderson moved (1) to quash the indictment, 
(2) to quash the petit jury venire, and (3) to 
declare void the composition of the jury sworn to 
try him. 

We begin our enquiry by taking notice of the 
opinion of Mr. Justice Foster, then supernumer- 
ary, in Fikes v. State, 263 Ala. 89, 81 So.2d 303, 
309, reversed on another ground, 352 U.S. 191, 
77 S.Ct. 281, 1 L.Ed.2d 246. 

We refer to the Fikes opinion for two reasons. 
First, to call attention to the fact that the jury 
commission of Dallas county made up a new roll 
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of jurors in October, 1953, so that no exclusion 
before that date would have any relevancy here. 
Second, we consider the opinion for the follow- 
ing finding as to the make up of the jury roll in 
October of 1953: 


“@ ° * The commission put into the box 
and on the roll in October 1953 fifteen hun- 
dred names of which two hundred and fifty 
to three hundred were Negroes, and from 
which the venire was drawn which furnished 
the grand jury and petit juries here involved. 
There was nothing on the roll or cards which 
indicated their race. ° * ° ” 


The revision of the jury roll required to be 
made by statute every year consists primarily 
of adding names of men newly qualified, and 
the deletion of those who have died, become 
disqualified, or come under a statutory exemp- 
tion. So that the annual book or roll carries over 
a great many names from a prior year. There- 
fore, we feel warranted in approaching this ques- 
tion in a case tried some five years after the Fikes 
trial in relying upon the finding of our Supreme 
Court in that case as an established foundation. 


[Burden of Proof} 


Moreover, the movant in such a situation 
carries the burden of proof to adduce enough 
substantial evidence to reasonably satisfy the 
trial judge of the existence of a scheme to ex- 
clude. 

We begin (also referring to the Fikes opinion) 
with some of our jury statutes. 

Code 1940, T. 30, § 21, as amended, gives the 
basic qualifications of jurors: (1) Sex: male; (2) 
age: 21-65; (3) general: generally reputed to be 
honest and intelligent * *° * and esteemed in 
the community for their integrity, good charac- 
ter and sound judgment; (4) specific exclusions: 
(a) under age; (b) habitual drunkard; (c) 
afflicted with permanent disease or physical 
weakness rendering him unfit; (d) cannot read 
English—except freeholder or householder; (e) 
ever convicted of an offense involving moral tur- 
pitude. Note: This disqualification is not con- 
fined to felons nor to misdemeanants: “offense” 
includes breaches of ordinances where the sub- 
stance of the charge involves moral turpitude. 
Cf. Beasley v. State, 39 Ala.App. 182, 96 So.2d 
693 (adultery ). 

Code 1940, T. 30; § 24, requires the jury com- 
mission to seek out men so qualified and put 
their names on the jury roll and in the jury box. 


Code 1940, T. 30, § 28, requires the commis- 
sion to note disqualifications or exemptions op- 
posite the names of those theretofore on the roll. 

Code 1940, T. 30, § 3, as amended, exempts: 
(1) Judges; (2) attorneys; (3) officers of the 
United States; (4) officers of the executive de- 
partment of the state government; (5) sheriffs; 
(6) deputies; (7) clerks of the courts; (8) 
county commissioners; (9) physicians; (10) den- 
tists; (11) pharmacists; (12) optometrists; (13) 
teachers; (14) actuaries; (15) engineers of 
boats; (16) bus drivers (under Public Service 
Commission); (17) truck drivers (under Public 
Service Commission); (18) railroad engineers; 
(19) firemen; (20) conductors; (21) train dis- 
patchers; (22) bus dispatchers; (23) railroad 
station agents; (24) telegraph operators; (25) 
newspaper reporters; (26) embalmers; (27) 
radio broadcasting engineers and announcers; 
(28) superintendents, physicians, and regular 
employees of Bryce and Searcy Hospitals; (29) 
officers and enlisted men of the national guard 
and naval militia; (30) and convict and prison 
guards. 

s Moreover, the jury commissioners have discre- 
tion to exclude men who would be subject to 
challenge either by statute or by common law 
for general grounds (aside from those arising 
from the peculiarities of a given suit, e. g., con- 
sanguinity or being a witness). 


[Statutory Grounds of Challenge] 


The statutory grounds of challenge which 
should keep a man’s name from the roll are 
(Code 1940, T. 30, § 55, as amended): 


“1. That the person has not been a resi- 
dent householder or freeholder of the county 


for the last preceding year. 
“2. That he is not a citizen of Alabama. 
= ° SJ 2 a ° = e 


“5. That he has been convicted of a felony. 
° 2 e a Sd ° os Sd 


“8. That he is under twenty-one, or over 
sixty-five years of age. 
“9. That he is of unsound mind.” 


In Brown v. Woolverton, 219 Ala. 112, 121 So. 
404, 406, 64 A.L.R. 640, we find: 


“ ® * The common-law grounds as far 
as applicable to our system and not changed 
by statute remain for our guidance. Our 
statute has added certain grounds of chal- 
lenge for cause, but they are not exclusive of 
the common law remaining unchanged. * * ” 
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Pardon of an infamous offense does not re- 
move the ground for challenge. Brown v. Cra- 
shaw, 2 Bulstr. 154; Terry v. State, 25 Ala.App. 
135, 148 So. 157, holds that a pardon will not cut 
off enquiry as to a witness’s conviction of a crime 
involving moral turpitude. See also Mason v. 
State, 39 Ala.App. 1, 103 So.2d 337, affirmed 267 
Ala. 507, 103 So.2d 341. 


[Procedure for Drawing Venire] 


When drawing a venire either for a grand or 
petit jury, the circuit judge pulls “without selec- 
tion,” i. e., blindly, cards with the jurors’ names 
for the venire list to be summoned by the sheriff. 
The names of those who appear and are not ex- 
cused from grand jury duty are drawn in open 
court from a hat or box. The first eighteen men 
so picked are the grand jury. Code 1940, T. 30, 
§§ 30 and 38. 

Our statutes require that the cards that go 
into the jury wheel or box be white, all of the 
same size and texture. The only writing is the 
name, occupation, residence and place of busi- 
ness. Code 1940, T. 30, § 20, as amended. 

It should be pointed out that no evidence is 
shown of any violation of any of these or related 
statutes. 

First, Anderson adduced the testimony of the 
circuit solicitor who had been in office since 
August, 1954, and who attended the organization 
of grand juries in Dallas County twice a year. 
No Negroes had served on grand juries during 
that time. He had met court in Dallas County 
four times a year. Each and every venire from 
which both grand and petit jurors were selected 
contained a number of Negroes. 

The solicitor recalled one case in which all 
of the Negroes on the venire requested the judge 
to excuse them. These excuses were granted, 
with the consequence that their withdrawal left 
no names of Negroes on the list. 

On other occasions when grand juries were 
drawn, there were Negroes still left on the venire 
and their names were placed in the hat from 
which the grand jury was drawn. 

Each venire contained an average maximum of 
seven or eight Negroes, with the normal total of 
the venire being around seventy summoned, less 
those who were not found by the sheriff. 


[The Present Venire] 


On the present venire there were a number of 
Negroes, one of whom claimed exemption for 


over age; another, named Tom Waller, was 
drawn but had to be excused because of an at- 
tack; a third was excused on account of illness; 
and two more were left on. 

The circuit clerk was called as a witness, and 
on cross-examination stated that Negroes had 
been drawn every session of court since she be- 
gan as clerk. She further testified that there was 
nothing on the cards drawn from the jury box to 
show whether the juror was black or white. 

The secretary of the jury commission testified 
her duties were to type up the jury roll as it was 
given to her, type up the jury cards, write the 
commission minutes, and post the venire to the 
jury roll. She had no contact with the venire at 
all. The jurors were just names to her and there 
was no way to ascertain from their employment 
or addresses, so far as she knew, as to their being 
black or white. Asked if she knew whether or 
not Negroes served on any grand jury since she 
went into her position in September, 1954, her 
answer was, “Not that I know of.” However, it 
was not brought out that she had knowledge of 
who did or did not serve on grand juries. 


[Deputy Solicitor’s Testimony] 


The deputy solicitor was put on the stand and 
testified that he had been solicitor for “as many 
as ten, fifteen or twenty” years. During that 
period of time, he had known of a Negro serving 
once or twice in Dallas County. He stated that 
none had served in the last three years, including 
the grand jury which indicted Anderson. On 
cross-examination he stated that in approximately 
1953 or the early part of 1954 there was a Negro 
who served on the jury at that time. 

Anderson took the stand to show that he was 
a citizen of the city of Selma, Dallas County, 
Alabama, in the United States. 

William H. Dinkins testified he had been a 
resident of Dallas County since 1894, except 
when he was in school and in the army. He at- 
tended Selma University and Brown University, 
from which he obtained a B.A. degree. Columbia 
University conferred upon him a Master of Arts 
degree. He was a member of Phi Beta Kappa. 

Dinkins had never been convicted of any 
crime in Dallas County, and had never served 
a penal term in Dallas County. When asked if 
lhe had any personal knowledge of any Negroes 
serving on a jury in Dallas County, he answered, 
“I don’t know anything about grand juries.” He 
was then asked whether he knew of any Negro 
who had served on the grand jury in Dallas 
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County, to which he answered, “No, sir.” A like 
question as to petit juries was asked, to which 
he replied, “No.” He further testified that he had 
never served on a grand or petit jury in Dallas 
County, nor had he had any occasion of being 
excused from serving on a venire. 

On cross-examination it was brought out that 
Dinkins was, at the time of the hearing, over 
age as a juror, aged sixty-eight and a half, and 
prior to that time had been a school teacher, 
hence exempt from jury duty under § 3, as 
amended, supra, at least while teaching. 

The solicitor brought out that Dinkins did not 
know whether a Negro had ever served on the 
grand jury or not. Dinkins added, “I don’t know 
anything about it.” 

On redirect examination, Dinkins was furnish- 
ed a jury list for the February 23, 1959, term 
of criminal court which contained some sixty- 
eight names. No question pertinent to the issue 
raised by the motion was asked Dinkins with 
respect to this list. 

Henry Sylvester Lawson had worked as a 
mechanic at a cotton seed oil mill and retired. 
He testified he had never served on a grand jury, 
but that he had served on a jury in a city court 
some ten or fifteen years ago. However, further 
questioning brought out that rather than being 
a juror, he was in that court in the capacity of 
a witness. 

Lawson did not know any Negroes who had 
served on juries in Dallas County, and he “had 
just heard tell of some being called but they 
didn’t serve.” 

John Brown had been summoned for Federal 
jury duty, but had never served on a State court 
jury, either petit or grand. When asked if he 
knew of any Negro who had served on such 
juries, he answered, “I can’t remember. In fact, 
I haven’t been around in court too much.” 

On examination by the court, it was brought 
out that Brown did not know whether Negroes 
had served on juries or not. The Federal venire 
on which Brown had been called consisted of 
thirty men, of whom two were Negroes. Brown 
did not serve on any panel. 


[Jury Commission Chairman’s Testimony] 


The defendant then called the chairman of the 
jury commission who had been in office since 
April, 1954. He testified he had participated in 
preparing the jury rolls in Dallas County, had 
interviewed prospective jurors, and with the 
other two members of the commission met and 


decided when to add names to the list. He had 
never counted the number on the list. He gave 
as his estimate that one in ten jurors on the list 
was a Negro. The total number on the list he 
guessed at being around 1800.4 He did not know 
of the composition of grand juries and petit 
juries. 

In making up the list the chairman of the com- 
mission went about to different parts of the 
county, and where he knew “good men” he 
asked them about others, and the other commis- 
sioners apparently followed the same method. 
Then the names are entered on the list or roll 
and each name corresponds with a card that goes 
in the jury box. 

The commissioners interviewed both white 
and Negro prospective jurors. Not all commis- 
sioners went into all precincts; nor did a com- 
missioner, in visiting a precinct, attempt to visit 
every man over twenty-one years of age; rather 
the commissioners sought recommendations of 
persons known to them to be of good standing 
in each community. 

It was brought out on cross-examination that 
the cards sent by the jury commission to go in 
the jury box to be drawn by the judge were all 
similar except for the name of each juror. 


[Testimony of Other Witnesses] 


L. R. Harrison, a minister, pastor of Mt. Aver- 
ett Baptist Church, and of the True Vine Baptist 
Church, who had finished his schooling some 
three years before, testified that he knew of none 
of the members of his congregation in Dallas 
County who had served as jurors; nor had he 
ever served as a juror, nor been excused from 
jury service. He had not been convicted of a fel- 
ony or crime involving moral turpitude, and did 
not drink or gamble. Furthermore, his father, 
who was also a minister, had never served as a 
juror in Dallas County. 

James Black, who made his living by logging 
and owned timber land, testified he was forty- 
nine years of age; had never been convicted of a 
felony in Dallas County; had never served a term 
for more than a year in jail; had never been con- 
victed of anything and given “that term” and 
given probation; was not an habitual drunkard; 
did not gamble; had not been arrested for 
gambling or loitering; could read and write Eng- 
lish fairly good; had never served as a juror; 


[Footnotes 1 through 3 omitted] 
4. In the Fikes case the ratio seemed to be 1 in 5. 
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had never been called to serve as a juror; did 
not know of any of his friends who had ever 
served on a grand or petit jury; nor had he per- 
sonally been asked to be excused from so serving. 

Black had no ailment or crippling disease that 
might have prevented him from so serving. He 
was a Mason. He did not know of any mem- 
bers of his lodge who had served as jurors, in- 
cluding the then Master. 

On cross-examination Black testified he had 
never made an effort to find out anything about 
whether Negroes served on juries or not. He 
had never checked the list of jurors in Selma 
newspapers to see if any Negroes were on it. 
He did not know Roosevelt Dawson. He did 
know Tom Waller, who ran a dry cleaning plant, 
but he did not know that Waller had been sub- 
poenaed for jury duty that week. He knew 
Percy Huckabee, but he did not know that Huck- 
abee had been subpoenaed for jury duty that 
week. He did not know Young Childers, a farmer, 
nor did he know Bennie Phillips, who had ap- 
parently also been called. 


[Federal Census Stipulated] 


A stipulation was made that the 1950 Federal 
census showed 6940 white males and 7956 
colored males over the age of twenty-one years 
in Dallas County. 

The State then put Terrell Hicks, assistant 
cashier of a Selma bank, who had served on a 
grand jury in January, 1954, on the stand. He 
recalled a Negro by the name of Roosevelt 
Dawson had served on that grand jury. On cross- 
examination he stated that he had no personal 
knowledge of any Negroes serving on a grand 
or petit jury thereafter. On redirect it was 
brought out that he had made no attempt to 
find out about grand juries other than the one 
on which he served. 


[Sheriffs Testimony] 


The State then produced the sheriff, who had 
held that office since November 8, 1955. We ex- 
cerpt from his testimony: 


“Q. Since November 8, 1955, have you 
ever served subpoenas when there was not 
negroes on the jury? A. Not to my knowl- 
edge. 

° 2 e a oO e 

“Q. Since November 8, 1955, when you 
became Sheriff, state the approximate per- 
centage in your best knowledge have been 


negroes, negro prisoners and white prison- 
ers? 

“Attorney Gray: We object, unless he 
shows the age. 

“Q. Over twenty-one years old? A. I will 
say it has been above eighty-five per cent 
negro. 

“Q. And that includes all crimes? A. All 
crimes. 

“Q. That leaves approximately fifteen per 
cent that are white. Are most of them Dallas 
Countians? A. No. I would say a large per- 
centage of them are from Chilton County 
and some from Craig Air Force Base.” 

On cross-examination: 

“Q. When you testified a moment ago as 
to the percentage of arrests you have made 
since you became Sheriff, you meant eighty- 
five per cent of the total number of arrests 
you have made have been negroes? A. That 
is an estimate. They have been. 

“Q. Would you say a large number of 
negroes you arrest are repeaters? A. To some 
extent, yes. 

“Q. What percentage would you say? A. 
Well, it would be hard to say. I never tried 
to arrive at it. 

“Q. Using the same judgment you used 
in arriving at the percentage of negroes, 
would you give your best judgment of the 
number who are repeats? A. I would say 
about the same percentage, number of 
negroes are repeats as the whites are re- 
peats. 

Sd e ® o a s 

“Q. So you are not saying eighty-five per 
cent of the total negro population are crim- 
inalsP Are you not saying they are? A. No; 
I am not.” 


[Jury Commission Chairman Recalled] 


Glenn D. Defke, Chairman of the Jury Com- 


mission, was recalled and testified: 


“Q. Do you know of your own knowledge 
how many people at Martin’s Station pre- 
cinct, where yuu lived so long, are on the 
jury roll? A. I do know, yes, sir. 

“Q. Is that the only one you absolutely 
know? A. Yes. That is the only one I am 
positive on. 

“Q. How many people in that precinct 
are on the jury roll? A. Seven. 

“Q. How many negroes? A. Four. 
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“Q. The other three are whites? A. That 
is right. 
° 


“Q. Captain, what is the policy of your 
Commission as to white preachers and white 
teachers, negro preachers and negro teach- 
ers? A. To leave them out of the jury box. 
If there has ever been one put in, it was an 
oversight. 

“Q. On the list we have now was one man 
W. David Holloway, Plantersville; and it 
shows ‘Preacher & Teacher, did you know 
of your own knowledge when he was put 
on the list whether he was a preacher and 
teacher? A. No, sir, I did not. 

“Q. And is it your policy to leave them 
both out? A. Yes. 

“Q. Of both races? A. Yes.” 

On cross-examination: 

“Q. Have you talked to negroes in Selma 

about prospective jurors? A. I have.” 


Lt. P. L. Pyron, City of Selma Police Depart- 
ment, deposed: 


oO f m o oO 


“Q. What is the percentage of the arrests 
that are colored and what are white? A. 
Well,— 
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“Q. Answer the question. A. I would say 
seventy-five to eighty per cent are negroes.” 
On cross-examination: 

“Q. Are most of the persons you referred 
to in the seventy-five per cent persons who 
committed misdemeanors or felonies? A. 
That includes all arrests, felonies, misde- 
meanors, and also traffic. 

“Q. Would you say traffic violations were 
a larger portion of that seventy-five per cent? 
A. Well, I would say fifteen or twenty per 
cent probably would be traffic. 

“Q. And it also includes other petty crimes, 
classified as misdemeanors, does it not? A. 
That includes all the arrests.” 


[State Action Essential] 


The clause of the Fourteenth Amendment, § 
1, which we consider here, reads: 


2 * No State shall * 4 ? 
deny to any person within its jurisdiction 
the equal protection of the laws.” 


The first and most obvious observation on this 
prohibition is that the denial must be by an ac- 
tion of the State and that this State action does 


not embrace denials which work discriminations 
which are purely private in nature.® 

With this in mind, we review some of the de- 
cisions of the Supreme Court of the United States 
to find what actions by the States in particular 
cases were considered to have operated to ex- 
clude persons from jury service because of their 
race or color. 

In Strauder v. State of West Virginia, 1879, 100 
U.S. 303, 25 L.Ed. 664, judgment was reversed 
because the West Virginia jury statute provided 
“all white male persons who are twenty-one years 
* ® © shall be liable to serve as jurors.” 

In Neal v. Delaware, 1880, 103 U.S. 370, 26 
L.Ed. 567, the petitioner in error claimed that 
the Levy Court which acted as a jury commis- 
sion purposefully excluded all Negroes from its 
consideration. This allegation was stipulated 
to have the effect of evidence. Cf. Hale v. Com- 
monwealth of Kentucky, infra. 

Gibson v. State of Mississippi, 1896, 162 U.S. 
565, 16 S. Ct. 904, 40 L.ED. 1075, was an affirm- 
ance of the Supreme Court of Mississippi. It 
was held that no discrimination was shown to 
justify removal to the Federal court. Cf. State 
of Virginia v. Rives, 1876, 100 U.S. 313, 25 
L.Ed. 667. 


[Procedural Decisions Noticed] 


Carter v. State of Texas, 1900, 177 U.S. 442, 
20 S.Ct. 687, 44 L.Ed. 839, appears to be a pro- 
cedural decision, in that a motion to quash the 
indictment was held not to be too late when ad- 
dressed to the question of exclusion of Negroes 
from the grand jury. Cf. Michel v. State of 
Louisiana, 350 U.S. 91, 76 S.Ct. 158, 100 L.Ed. 
83, and Reece v. State of Georgia, 350 U.S. 85, 
76 S.Ct. 167, 100 L.Ed. 77. 

In Rogers v. State of Alabama, 1904, 192 U.S. 
226, 24 S.Ct. 257, 48 L.Ed. 417 (reversing judg- 
ment under an unpublished opinion, Ala.Sup.Ct., 
filed July 10, 1903), there was a motion to 
quash the indictment because the jury commis- 
sioners excluded from the grand juror list all 
colored persons. This decision, too, is a proce- 
dural one, inasmuch as the State moved in the 
trial court to strike the motion to quash, and 
the motion to quash was stricken from the files. 

The Supreme Court of the United States, in 
effect, said that the motion to quash, though pro- 


5. State Action, 1 Race Relations Law Reporter 618. 
“Private” acts sanctioned by a State are not before 
us. See comment 34 N.Y.U.L. Rev. 152, and 
Horowitz, , rns Search for “State Action,” 80 
So. Cal. L 208. 
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lix, sufficed to raise the Federal question. It 
would appear from this case and from the Neal 
opinion that a mere allegation in conclusionary 
form is sufficient and the quo modo of the ex- 
clusion need not be pinpointed by a defendant. 

In Martin v. State of Texas, 1906, 200 U.S. 
316, 26 S.Ct. 338, 50 L.Ed. 497, the motion to 
quash the indictment because of exclusion of 
Negroes from the grand jury was overruled in 
the trial court. The State had taken issue, but 
Martin adduced no evidence in ‘of his 
motion. The court, per Mr. Justice , said: 


thereto. ° * * (200 U.S. at page 310, 26 
S.Ct. at page 339) 


“* © © The absence of any such proof from 
the record in this case is fatal to the | 
of the accused that his rights under the 14th 
Amendment were violated.” 200 U.S. a 
page 321, 26 S.Ct. at page 339. 


Later cases cite Martin for the proposition that 
the defendant bears the burden of proof. 


[Norris v. Alabama] 


Norris v. State of Alabama, 1935, 294 U.S. 587, 
55 S.Ct. 579, 79 L.Ed. 1074, reversing 229 Ala. 
226, 156 So. 556. On the motion to quash the 
indictment returned by the grand jury to the 
Jackson County Circuit Court, Norris adduced 
evidence which tended to show that no Negroes 
had been called for jury service in that county 
in a long number of years. The books containing 
.the jury roll were produced in court and there 
was a dispute touching entries therein as to the 
genuineness of the listing of names of six Ne- 
groes. This misprision, the Alabama Supreme 
Court implied, was the responsibility of the 
clerk of the board: of jury supervisors. The Su- 
preme Court of the United States considered 
Norris made out a prima facie case that there 
were qualified Negroes in the county, and that 
the State had failed to overcome this showing 
of an exclusion. 

Hale v. Commonwealth of Kentucky, 1938, 
303 U.S. 613, 58 S.Ct. 753, 82 L.Ed. 1050, re- 
versing 260 Ky. 743, 108 S.W.2d 716. Hale’s mo- 
tion offered to prove that there were 8,000 Neg- 
roes in a poulation of 48,000, with 700 Negroes 
on the tax assessor's books as compared to 6,000 
white persons. The jury wheel had 500 to 600 


i 


or 


names, all of white citizens. Upon the Attorney 
General's stipulating that the motion could be 
taken as evidence, it was held that the Common- 
wealth had failed to overcome the prima facie 
showing of exclusion arising from the absence of 
the names of Negroes in the jury wheel. 


[Pierre v. Louisiana] 


Pierre v. State of Louisiana, 1939, 306 U.S. 
354, 59 S.Ct. 536, 83 L.Ed. 757, reversing 189 
La. 764, 180 So. 630. Pierre moved to quash the 
indictment and the general venire from which 
both grand and petit juries came. The parish 
population included at least one-third Negroes. 
The trial judge sustained the motion to quash the 
petit jury panel and venire, but denied as to the 
grand jury, taking the view that the indictment 
was not evidence of guilt. Under the applicable 
Louisiana procedure, the jury commissioners pick 
the names of twenty qualified citizens. From 
these twenty the judge selects a grand jury fore- 
man and the sheriff draws eleven more. From 
1896 to 1936 no Negroes were ever selected by 
the commissioners. 

The petit jury venire for December, 1936, con- 
tained the names of three Negroes out of some 
300. One of these Negroes was dead, one was 
misnamed, and one was called for service in 1937. 
The population of St. John the Baptist Parish 
was twenty-five to fifty per cent Negro. The 
court, per Black, J., held that the quashal of the 
petit jury venire and panel imported evidence 
sufficient to quash the indictment, and also that 
the operation of the system of selection made a 
prima facie showing (unrebutted) that Negroes 
were systematically excluded from grand juries. 


[Smith v. Texas] 


Smith v. State of Texas, 1940, 311 U.S. 128, 
61 S.Ct. 164, 165, 85 L.Ed. 84, reversing 140 Tex. 
Cr.R. 565, 136 S.W.2d 842, Three thousand 
Negroes met the statutory qualifications for 
grand jurors. Between 1931 and 1938 only 5 of 
384 grand jurors were Negroes. This disparity 
came from the commissioners putting Negroes 
last on the list of sixteen names where it was a 
uniform custom for the court to pick the first 
twelve names as the grand jury. 

- The court, per Black J., remarked: 


“Here, the Texas statutory scheme is not 
‘¢ Cf. Rives, J., in United States ex rel. Goldsby v. 

Harpole, 5 Cir., 263 F.2d 71, citing Jackson, J., 

dissenting in Cassell v. State of Texas, infra. 
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in itself unfair; it is capable of being carried 
out with no racial discrimination whatso- 
ever. But by reason of the wide discretion 
permissible in the various steps of the plan, 
it is equally capable of being applied in such 
a manner as practically to proscribe any 
group thought by the law’s administrators 
to be undesirable. And from the record be- 
fore us the conclusion is inescapable that it 
is the latter applicaion that has prevailed in 
Harris County. Chance and accident alone 
could hardly have brought about the listing 
for grand jury service of so few negroes from 
among the thousands shown by the undis- 
puted evidence to possess the legal qualifi- 
cations for jury service. Nor could chance 
and accident have been responsible for the 
combination of circumstances under which 
a negro’s name, when listed at all, almost in- 
variably appeared as number 16, and under 
which number 16 was never called for 
service unless it proved impossible to obtain 
the required jurors from the first 15 names 
on the list.” 


Hill v. State of Texas, 1942, 316 U.S. 400, 62 
S.Ct. 1159, 86 L.Ed. 1559, reversing 144 Tex.Cr. 
R. 415, 157 S.W.2d 369. Like Neal and Martin 
this is a case hinging on the quantum of proof. 
After showing there were over 55,000 Negroes 
in Dallas County, Hill was considered by the 
Supreme Court to have made a prima facie case 
of exclusion even after allowing for ineligibility. 


No Negro had ever been summoned in some 
twenty or more years. The jury commissioners 
claimed lack of personal acquaintance. 


The court, per Stone, C. J., rejoined (316 U.S. 
at page 404, 62 S.Ct. at page 1161): 


“e © * The jury commissioners, although 
the matter was discussed by them, con- 
sciously omitted to place the name of any 
negro on the jury list. They made no effort 
to ascertain whether there were within the 
county members of the colored race quali- 
fied to serve as jurors, and if so who they 
were. * * © Discrimination can arise from 
the action of commissioners who exclude 
all negroes whom they do not know to be 
qualified and who neither know nor seek 
to learn whether there are in fact any quali- 
fied to serve. In such a case discrimination 
necessarily results where there are quali- 
fied negroes available for jury service. * * *” 


[Akins v. Texas] 


Akins v. State of Texas, 1945, 325 U.S. 398, 
65 S.Ct. 1276, 1278, 89 L.Ed. 1692, affirming 148 
Tex.Cr.R. 523, 182 S.W.2d 723. Akins sought to 
quash the indictment because of an “alleged 
purposeful limitation on racial representation.” 
Under the Texas practice shown, the trial judge 
appoints grand jury commissioners who select 
a list of sixteen persons from which twelve are 
chosen by the judge. 

In this case the commissioners interviewed 
and chose only one Negro. This Negro the judge 
empaneled. 

This case must be read with Cassell v. State 
of Texas, infra. In Akins there was a change 
shown from former complete exclusion. How- 
ever, this change had not been practiced long 
enough for a statistical pattern negativing chance 
to have emerged. 

Patton v. Sate of Mississippi, 1947, 332 U.S. 
463, 68 S.Ct. 184, 92 L.Ed. 76, reversing 201 Miss. 
410, 29 So.2d 96. There was evidence that for 
thirty years no Negroes had appeared on a jury. 
It appears that the Mississippi statute, unlike the 
Alabama statute, requires that a juror also be an 
elector. Negroes were shown to be registered 
poll tax paying voters. No evidence explained 
their absence from the venires. Cf. United 
States ex rel. Goldsby v. Harpole, supra, note 6. 

Cassell v. State of Texas, 1950, 339 U.S. 282, 
70 S.Ct. 629, 632, 94 L.Ed. 839, reversing 154 
Tex.Cr.R. 648, 216 S.W.2d 813. Testimony 
showed that the jury commissioners of Dallas 
County, Texas, had taken the affirmance of 
Akins v. State of Texas, supra, to mean that the 
inclusion of one Negro, no more and no less, 
did not mark indictment of a Negro by a grand 
jury so composed as denying equal protection. 
The majority opinion considered the commis- 
sioners were under a duty to familiarize them- 
selves with the eligible jurors. In view of the 
size of the population of Dallas County, it was 
assumed that a large proportion of the Negroes 
were eligible. The majority said proportional 
limitation is no more permissible than is pro- 
portional representation mandatory. There must 
be “neither inclusion nor exclusion because of 
race. 

In Avery v. State of Georgia, 1953, 345 U.S. 
559, 73 S.Ct. 891, 97 L.Ed. 1244, there was a 
drawing from a jury box containing white and 
yellow tickets. The white tickets were for mem- 
bers of the white race and the yellow for Ne- 
groes. This system was held to be prima facie 
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evidence of discrimination, and it mattered not 
that the judge who drew the tickets in no way 
chose between white and yellow. 


[Brown v. Allen] 


Brown v. Allen (Speller v. Allen, Daniels v. 
Allen), 1953, 344 U.S. 443, 73 S.Ct. 397, 417, 97 
L.Ed. 469. (Habeas corpus denied to examine 
North Carolina sentences after exhaustion of 
State procedure. ) 

In the Brown case confinement of the selec- 
tion of jurors for grand and petit juries to tax- 
payers in Forsyth County was held not to be 
discriininatory per se. 

In the Speller case the fact that there were 
dots on scrolls bearing the names of Negroes 
was held to be immaterial. “The jury box was 
produced in court, opened, and counsel for de- 
fendant permitted to examine the scrolls.” The 
selection of the ~enire was made by a child’s 
drawing the names from the box. The court, in 
referring to the undisputed prior exclusion, 
stated (344 U.S. at page 479, 73 S.Ct. at page 
418): 


“@ © © Former errors cannot invalidate 
future trials. * * *” 


Hernandez v. State of Texas, 1954, 347 U.S. 
475, 74 S.Ct. 667, 671, 98 L.Ed. 866, reversing 
160 Tex.Cr.R. 72, 251 S.W.2d 531. A motion to 
quash the indictment and the jury panel because 
of the systematic exclusion of persons of Mexican 
descent from (a) jury commissioners, (b) grand 
jurors, and (c) petit jurors. The court, per 
Warren, C. J., referred to the pattern of proof 
in Norris v. State of Alabama, supra, and de- 
scribed this as the “rule of exclusion,” which the 
State had not explained as due to circumstance 
or chance. 

Reece v. State of Georgia, 1955, 350 U.S. 85, 
76 S.Ct. 167, 100 L.Ed. 77, reversing 211 Ga. 
339, 85 S.E.2d 773; is a preliminary procedure 
case companion to Michel v. State of Louisiana, 
supra, and turns more on the due process clause 
for decision, although the question raised in the 
court below, which was overruled for procedural 
reasons, was one coming under a charge of 
systematic exclusion of Negroes from the grand 
jury. The ratio decidendi of this case affords no 
precedent here. 


{Eubanks v. Louisiana] 


In Eubanks v. State of Louisiana, 1958, 356 
U.S. 584, 78 S.Ct. 970, 2 L.Ed.2d 991, reversing 


232 La. 289, 94 So.2d 262, there was a motion to 
quash the indictment because of the systematic 
exclusion of Negroes from the grand jury in 
Orleans Parish. The system of selection resem- 
bled that in Pierre v. State of Louisiana, supra, 
in that a jury commission selects the names of 
not less than 750 persons competent to serve as 
jurors. From this list the commission semi-an- 
nually draws the names of seventy-five persons. 
A judge of the criminal court picks a twelve- 
man grand jury from these seventy-five. The 
court said (356 U.S. at page 586, 78 S.Ct. at 
page 972): 


“e @ © Obviously the judges have broad 
discretion in selecting from the list * * ° 
Several of them interview a_ substantial 
number of prospective jurors before making 
their choice. Others, including the judge who 
chose the jury that tried petitioner, testified 
that they usually selected on the basis of 
personal knowledge or reputation in the 
community. Petitioner does not challenge 
this system of choosing grand jurors, as such, 
but he does contend that it has been admin- 
istered by the local judges so that * ° ° 
(Negroes) have been systematically ex- 
cluded * * *” 


The court continued (356 U.S. at page 587, 
78 S.Ct. at page 973): 


“@ ® © We are reluctantly forced to con- 
clude that the uniform and long-continued 
exclusion of Negroes from grand juries 
shown by this record cannot be attributed to 
chance, to accident, or to the fact that no 
sufficiently qualified Negroes have ever been 
included in the list submitted to the various 
local judges. ° * °” 


An analysis of the statutory method of picking 
jurors shows that the Alabama statutory scheme 
compares most nearly to that shown in the North 
Carolina case of Speller v. Allen, supra. 


[No Question of Statutory Exclusion] 


We have here no question of statutory exclu- 
sion, directly or indirectly. We do not require 
jurors, even those who cannot read or write 
English, to be property owners. We do not re- 
quire jurors to be registered voters. 

However, our statutes and decisions are replete 
with qualitative standards to bar those convicted 
of various felonies, misdemeanors and municipal 
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offenses. The jury statutes probably also confer 
far too many occupational exemptions.’ 

The only opportunities, under the Alabama 
statute, for a system of exclusion to operate 
would be either in (a) fraudulent drawings from 
the jury box for the venire or from the hat (or 
box) in picking a grand jury panel, or (b) a 
deliberate wilful passing over all qualified Ne- 
groes in making up the original list. 

It is noteworthy in this case that Anderson 
did not, as did Norris in Norris v. State of Ala- 
bama, supra, make any attempt to produce the 
jury rolls in open court so that they might be 
examined for the presence or absence of Ne- 
groes. 

Indeed, the State's evidence undisputedly 
showed that there were Negroes on the jury rolls. 
There was uncontroverted testimony that each 
venire contained an average maximum of seven 
to eight Negroes. 


[Trial Judge’s Power to Excuse] 


In noncapital criminal cases, it is within the 
province of the trial judge to excuse jurors from 
service on petit juries (Draper v. State, 250 Ala. 
679, 36 So.2d 73), and the same rule obtains in 
the selection of grand juries. 

That in the last five years Negroes have, in 
many instances, asked to be excused from jury 
service in Dallas County, is not a showing of any 
action on the part of the State of Alabama or any 
of its officials to exclude them from juries. 

The record does not show how the State and 
the defendant chose to exercise the strikes as to 
the array for the petit jury. See Code 1940, T. 
30, § 60, as to striking jurors in noncapital crim- 
inal cases; § 64, capital cases. If this were to 
have been made a point upon appeal, the record 
could and should have been required so to show. 
Vernon v. State, 245 Ala. 633, 636, 18 So.2d 388. 

Unlike Texas or Louisiana, the members of a 
grand jury are not selected vis-a-vis any official 
of the State other than upon their first going upon 
the roll. Our trial judge, after hearing requests 
for excuses, has the names of all the veniremen 
placed in a hat or box and then proceeds to 
draw names. 

No allegation is made in this case that there 
was any form of selection other than by lot. 
There was nothing such as white and yellow 
cards or “marked decks,” so that no question 
arises as to the drawing of the venire or of the 
grand jurors from the hat or box. This results 


7. Jones, Trial by Jury in Alabama, 8 Ala. L. Rev. 274. 


then in leaving open as the only point of en- 
quiry whether or not the jury commissioners 
have any system or scheme for excluding Ne- 
groes from the rolls. 


[Discretion Not Abused] 


We consider the trial judge did not abuse the 
discretion confided in him and came to a reason- 
able conclusion based on substantial evidence. 
Among our reasons for so believing are: 


1. The trial judge was entitled to take judicial 
knowledge of the size of the jury roll, which was 
testified to comprise some 1800 names, from his 
acquaintance therewith in drawing from the jury 
wheel or box for the various venires. This knowl- 
edge also was available to him from the publish- 
ed opinion of our Supreme Court in the Fikes 
case in which it was pointed out that of some 
1500 names on the jury list at that time 250 to 
300 were of Negroes. 

2. The trial judge was entitled to take judicial 
knowledge of the existence of the names of 
Negroes on the jury roll from the fact that 
Negroes appeared on the venires attending the 
court in substantial numbers. 

3. That the ratio of white jurors to Negro 
jurors should be greater than in proportion to 
the ratio of white men to Negro men because 
of, among other pertinent factors, the undisputed 
evidence of a greater number of arrests of Ne- 
groes by the law enforcement officers of Dallas 
County and the city of Selma. Even with an al- 
lowance for repeaters, substantially more (and 
out of population proportion) of the persons ar- 
rested were Negroes. 

4. The trial judge was entitled to consider from 
his own knowledge as presiding judge over trials 
of felonies and misdemeanors as to the propor- 
tion of persons convicted as between white and 
Negro defendants, a matter on which no evi- 
dence was offered by either side. 


5. The trial judge was entitled to take into 
consideration the failure of Anderson to establish 
any coercion or inducement on the part of any 
state, county, or local official or of any conduct 
condoned by them which would cause Negroes 
to seek to excuse themselves from jury duty in 
Dallas County, Alabama. 

6. The trial judge was entitled to take into 
consideration the failure of Anderson to ask for 
the production of the jury rolls themselves for 
examination in open court. The Alabama law 
generally prefers as evidence where possible that 
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which admits of less argument and dispute, and 
the jury rolls themselves would have afforded a 
much more authoritative solution than is given 
by hearsay and repute.® 
We feel all and all in balance that Anderson 
8. Shepherd v. Sartain, 185 Ala. 489, 64 So. 57; Code 


1940, T. 30, § 20, as amended, last sentence; State 
ex rel. Denson v. Miller, 204 Ala. 234, 85 So. 


has failed to carry the burden of proof that 
there is any scheme within the meaning of the 
equal protection clause of the Fourteenth A- 
mendment which excludes or limits the number 
of Negroes available for jury service in Dallas 
County, Alabama. 


Accordingly, the judgment below is due to be 
Affirmed. 





700; Norris v. State of Alabama, supra. 





TRIAL PROCEDURE 


Juries—Florida 
Gwendolyn HOYT v. STATE of Florida. 
Supreme Court of Florida, December 2, 1959, 119 So.2d 691. 


SUMMARY: A woman, on trial in a Florida criminal court for second degree murder of her 
husband, by challenge to the all-male jury panel questioned the constitutionality of statutory 
provisions that, while jurors are to be taken from male and female electors, “the name of no 
female person shall be taken for jury service unless said person has registered with the 
clerk of the circuit court her desire to be placed on the jury list.” The statute’s validity was 
sustained, and a verdict of guilty was rendered. The judgment of conviction was appealed 
to the state supreme court. It was there contended that, by imposing upon women a burden 
(voluntary registration) not imposed on men as a requirement for being called to jury 
service, the statute operates to deprive defendant of the “impartial jury” required under state 
constitutional provisions and of equal protection guaranteed by the Fourteenth Amendment to 
the United States Constitution. The court, however, sustained the statute’s validity, reasoning 
that since by established precedent women as a class may be excluded altogether from jury 
service, without depriving a defendant of any constitutional right, a regulation of their service 
which incidentally operates to limit the proportion of women on juries is not objectionable. 
Additionally, the court stated that even if it be conceded that due process of law in requiring 
an impartial jury includes the concept of a “representative” jury, one is entitled only to attack 
provisions which limit unfairly or without a reasonable basis his opportunity to obtain such a 
jury, whereas the statute under review does not make such an arbitrary classification. Al- 
though eligibility barriers have been removed, the court pointed out that the present statute 
continues to recognize, as did the former exclusionary statute, that women’s primary responsi- 
bility as a class is the “daily welfare of the family unit upon which our civilization depends;” 
and the law now vests in individual women the right to decide voluntarily whether jury serv- 
ice can be rendered without risk of impairment in their more vital role. The conviction was 
affirmed, two justices concurring in part and dissenting in part. A petition for rehearing was 
denied, one justice dissenting. Excerpts from the several opinions, dealing with the jury issue, 
are set out below. 


DREW, Justice. when appellant, after prolonged marital discord 


and alleged infidelities, called her husband from 


Gwendolyn Hoyt was indicted for second- ~ his military station in another city by a false 








degree murder of her husband Clarence Hoyt. 
She pleaded not guilty and not guilty by reason 
of temporary insanity, was tried and a verdict of 
guilty as charged was rendered by the jury. 
The homicide occurred at the parties’ home 


report of injury to their young son. She was 
unable to salvage their relationship by any 
means, and when she was so informed by the 
deceased in a final and unequivocal fashion at 
the unfortunate moment when she was disposing 
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of a damaged baseball bat, the fatal blows were 
struck, Immediate medical attendance could not 
repair the entensive head injuries which resulted 
in death the following day. Appellant gave a full 
account of events, which are not materially in 
dispute, indictment and trial followed in due 
course, and this appeal ensued. 


[Constitutionality Challenged] 


By challenge to the all-male jury panel the 
appellant raised an issue as to the validity or 
constitutionality of F. §S. Section 40.01(1), 
F.S.A.,! insofar as it provides that, while jurors 
are to be taken from male and female electors, 
“the name of no female person shall be taken 
for jury service unless said person has registered 
with the clerk of the circuit court her desire to 
be placed on the jury list.” The validity of the 
statute was sustained by the trial court. Juris- 
diction of this Court is invoked to review that 
judgment as one “directly passing upon the 
validity of a state statute ° ° * or construing a 
controlling provision of the Florida or Federal 
Constitution.? 

The record reflects that the list of names from 
which the venire was chosen did contain some 
names of women who had registered for jury 
service, and that the number so included was 
proportionately at least a fair representation of 
the total number of eligible women registered 
for jury service. The complaint, therefore, is that 
the law itself, by imposing upon women a bur- 
den (voluntary registration) not imposed upon 
men as a requirement for being called to jury 
service, operates to deprive the defendant of the 
“impartial jury” required by Section 11, Decla- 
ration of Rights, Florida Constitution, or of 
“equal protection of the laws” guaranteed by 
Amendment XIV, United States Constitution. 


[Contentions Rejected] 
Neither contention can be sustained. Courts, 


1. “40.01 pene and disqualifications of jurors 
“(1) Grand and petit jurors shall be taken from 
the male and female persons over Pe age of 
twenty-one years, who are citizens of this stat 
and who have resided in the —_ for one year and 
in their 2 aga counties for six months, 


who are d goalie. electors of their le 
— provides peg sc that the name of no 


taken for jury service un- 
less sai wvcsadl :4 registered with the clerk of 
ee ee Came to be pie! oe 
2. Art. V, Sec. 4(b), Constitution of ae State of 
Florida, F.S.A.; Rule give (a), 
Appellate Procedure, 31 F 


. Rules of 


under laws making women eligible for 
service, have condemned the exclusion of eligible 
women from a jury by arbitrary administrative 
action, noting in this respect that their exclusion 
“may indeed make the jury less representative of 
the community than would be true if an eco- 
nomic or racial group were excluded.”* We find 
no instance, however, where a court has over- 
ruled a legislative determination, or declared 
invalid a constitutional provision, that women 
as a class should be subject to different treat- 
ment or regulations, such as those here involved, 
with respect to jury service. The prohibition is 
against the enactment or application of laws to 
single out a class for different treatment “not 
based on some reasonable classification” or 
basis.* All such decisions recognize the fact that 
“circumstances or chance may well dictate that 
no persons in a certain class will serve on a par- 
ticular jury or during some particular period,” 
and that a defendant's only right is to be “tried 
by juries from which all members of his class 
are not systematically excluded”—a right to 
juries fairly selected from among all qualified or 
eligible persons.® 


[Women May Be Excluded] 


None of the later opinions either expressly 
or impliedly abandons the early pronouncement 
that within certain limits the law may prescribe 
qualifications for jurors “and in so doing make 
discriminations. It may confine the selection to 
males, to freeholders, to citizens, to persons 
within certain ages, or to persons having educa- 
tional qualifications.”* Provisions for absolute 
ineligibility or general exclusion of women from 
jury service were, of course, the universal rule 
in the past, grounded historically, we believe, 
upon the inconsistency of such demands with 
their role in society.” 

From the established precedent that women 
as a class may be excluded altogether from this 
particular civic labor without depriving a de- 

8. Ballard v. United States, 329 U.S. 187, 67 7% 
—” 91 L.Ed. 181; Annotation 166 A.L.R 


4. Hernandez v. State of Texas, 847 U.S. 475, 74. S.Ct. - 
uthern Pacific 


667, 670, 98 L.Ed. 866; Thiel v. So 


5. Hernandez v. State of Texas, ibid. 
6. Strauder v. West Vi 100 U.S. 


: 


a 
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fendant of any constitutional rights, it logically 
follows that a rule or regulation of their service 
is not objectionable merely because it may inci- 
dentally operate to limit the proportion of 
women on juries. Even if it be conceded that 
an impartial jury, or due process of law, includes 
the concept of a “representative” jury, one is 
entitled under all the cited cases only to attack 
provisions which limit unfairly, or without a 
reasonable basis, his opportunity to obtain such 
a jury. The statute under consideration does not, 
in our opinion, make such an arbitrary classi- 
fication or discrimination. 

The same functional rationale mentioned in 
connection with the former exclusionary rule will 
sustain a statutory rule, such as our present law, 
against compulsory service after removal of 
eligibility barriers. Whatever changes may have 
taken place in the political or economic status 
of women in our society, nothing has yet altered 
the fact of their primary responsibility, as a 
class, for the daily welfare of the family unit 
upon which our civilization depends. The statute, 
in effect, simply recognizes that the traditional 
exclusion was based not upon inherent disability 
or incapacity but upon the premise that such 
demands might place an unwarranted strain 
upon the social and domestic structure, or result 
in unwilling participation by those whose con- 
flicting duties, while not amounting to actual 
hardship, might yet be expected, as a general 
rule, to affect the quality of their service as 
jurors. The law vests in the individuals con- 
cerned, as those best qualified to judge, the right 
to decide without compulsion whether such 
service could be rendered without risk of im- 
pairment in their more vital role. There is an 
obvious distinction between such a legislative 
classification or rule of privilege and the case of 
a blanket administrative exclusion of an eligible 
class for supposed hardship.® 


[Other Objections Overruled] 


With respect to other objections to the manner 
in which the jury list was compiled, appellant 
has failed to show that the requirements of F.S. 
Chapter 40, F.S.A., were violated in any way. 
That law contains no positive mandates that 
selections be made in any particular proportions, 
and the evidence does not indicate anything 
resembling a systematic exclusion of eligible 
8. Si "8. See note, (1) supra. 


9. Southern Pacific Company, $28 U.S. 
217, 66 S.Ct. 984, 90 L.Ed. 1181. 
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registered female electors. Likewise the statute 
clearly contemplates the use of clerical assist- 
ance in the preparation of the list and does not 
require more than the personal supervision and 
review exercised by the commissioners in this 
case.® 

The assertion is made that the procedure fol- 
lowed in compilation of the jury list amounted 
to unlawful delegation of the commissioner’s dis- 
cretionary powers and violated certain principles 
referred to in our decisions. First, “they cannot 
by subsequently ratifying a selection made by 
some other person render the selection valid.” ™ 
An investigation of the decisions upon which 
this text statement is based fails to reveal any 
case in which a court has disapproved the typing 
of names by an employee from specified registra- 
tion lists at the direction of the commissioners, 
in the circumstances of this case. The evil 
against which the rule is obviously directed 
is the choice of names by any “other person” in 
the character of a volunteer or one having even 
a potential interest in the procedure. The tran- 
scription of names from a specified register under 
direction of law or order of the commissioners 
does not, upon any rational theory, amount to 
“selection” by the transcriber or clerk, but rather 
the selection is in fact made by the officials 
directing the procedure and approving the list 
compiled. Similarly, their action is “in concert” 
if the certification of the list and the procedure 
by which it is produced is the result of their 
combined and cooperative efforts, as opposed to 
a list “drawn by some of county commissioners 
in [total] disregard of counsel and advice of 
others.” 18 Certainly the decision first above cited 
to the effect that a challenge may be based upon 
participation by parties, other than clerical as- 
sistants, who are alleged to be prejudiced to 
defendant and taking an active part in the prose- 
cution of the cause, is not inconsistent with the 
conclusion reached in this case. 


° e e 
Affirmed. 
TERRELL, ROBERTS, THORNAL and 
O'CONNELL, JJ., concur. 
THOMAS, C. J., and HOBSON, J., concur in 
part and dissent in part. 


10. Cf. a eng v. State, 115 Fla. $79, 155 So. 668, 
: a se C.G.L. 1927. 


1l. Ibid., 1 ey. ee 

12. 50 GIS. june #1 » P. 882; cases collected 92 
ALR. 11 1112. 

18. State ex rel. Jackson 


“hem 101 Fila. 616, 4 


So. 188. Cf. State v. Walters, 61 Idaho 841, 
Poa 8 
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Concurring Opinion 


HOBSON, Justice (concurring in part and dis- 
senting in part). 

Although I agree with that portion of the 
majority opinion which holds that FS. § 
40.01(1), F.S.A., is valid and constitutional, I 
cannot agree with the judgment of affirmance 
because of my belief that harmful and, therefore, 
reversible error has been clearly demonstrated. 


& co £ 


Appellant further contends that the jury list 
was improperly made. The facts show that the 
two jury commissioners for Hillsborough County 
used a lady clerk, assigned to them by the Clerk 
of the Circuit Court, to help prepare the list of 
names of persons to be placed in the jury box. 
A jury commissioner, as well as the young lady, 
testified that she selected the names for the jury 
list from the city directory and other sources and 
submitted the tentative list of names to the jury 
commissioners, who divided the list in half and 
each checked only one-half the names on the list. 
The list was then submitted to the circuit judges 
and thereafter prepared in final form and placed 
in the box. 


[Commissioners Did Not Select] 


Thus, it is seen that the jury commissioners did 
not select the names to go in the box, nor did 
they each affirm the entire list. Assuming argu- 
endo that confirmation is sufficient, it is quite 
evident that such affirmation was not of the 
entire list but only one-half of such list by each 
commissioner. 


The two jury commissioners for Hillsborough 
County, appointed by the Governor, have a 
single statutory duty, and that is to personally 
and in concert, exercise their discretion in select- 
ing the names of persons to be placed in the 
box for jury duty. This they plainly did not do. 

The law on this subject is as we stated in 
Chance v. State, 1934, 115 Fla. 379, 155 So. 663, 
664: 


“The county commissioners who are au- 
thorized to make selections of qualified per- 
sons for jury duty ‘cannot delegate that duty 
to any other person, but must themselves 
make the selection, and they cannot by sub- 
sequently ratifying a selection made by some 
other person render the selection valid. 
Moreover, the selection must be made by the 


board as a whole, and not as individuals.’ 
35 CJ. 262.” 


See also State ex rel. Jackson v. Jordan, 1931, 101 
Fla. 616, 135 So. 138. This is the general law 
prevailing in all jurisdictions, and I can find no 
authority to the contrary, nor has the majority 
opinion cited any. 

I have not overlooked the contention of the 
State that in the case of Chance v. State, 1934, 
115 Fla. 379, 155 So. 663, we were dealing with 
Section 4444 (2772) Compiled General Laws 
when we ruled that the county commissioners 
were required personally to select and make out 
a list of the persons who were to serve as jurors 
and that said law has been amended by adding 
thereto the sentence: 


“The clerk of the circuit court shall furnish 
or cause to be furnished the necessary cleri- 
cal aid to the commission.” 


[Statute Construed] 


The legislature is presumed to understand, and 
to know how to express itself by use of, the 
English language and had that body intended 
that the “clerical aid”, prescribed by the last 
sentence of Section 40.10, Florida Statutes, F.S.A., 
should perform the duties of the jury commis- 
sioners it could, should and would have said so. 
This the legislature did not do. It simply pro- 
vided for “necessary clerical aid” but certainly 
did not grant to such person or persons the 
power to function in the place and stead of the 
jury commissioners. Moreover, as aforestated, 
the jury commissioners did not personally and 
individually examine or ratify the full list of 
jurors prepared by their “clerical aid” but each 
inspected only one-half of such list. It is crystal 
clear that the jury commissioners did not person- 
ally prepare the jury list. It may be true that 
the young lady—the clerical assistant—was pres- 
ent and took part “in the solemn duty of select- 
ing names for jury lists” but it is even more 
certain that she, rather than the jury commis- 
sioners, actually prepared the jury list. 

It is my opinion that our decision in the case 
of Chance v. State, supra, is applicable to Section 
40.10, Florida Statutes, F.S.A., and controlling 
herein. 


For the reasons above stated, I respectfully 
dissent from the majority opinion. 


THOMAS, C. J., concurs. 














COURTS 


ON PETITION FOR REHEARING 


PER CURIAM. 

On consideration of the Petition for Rehearing 
filed by Attorneys for Appellant, 

It is ordered by the Court that the said petition 
be, and the same is hereby, denied. 

TERRELL, ROBERTS, DREW, THORNAL 
and O'CONNELL, J.J., concur. 

THOMAS, C. J., Dissents. 

HOBSON, J., dissents with opinion. 


ON PETITION FOR REHEARING 


HOBSON, Judge (dissenting). 

Upon a reconsideration of this case on petition 
for rehearing, I have concluded that the portion 
of Section 40.01(1), Florida Statutes, F.S.A., 
which limits female jury duty to volunteers is 
unconstitutional. It places an undue burden 
upon women who otherwise are qualified for 
jury service which is not demanded of others 
so situated. 

The question how can Gwendolyn Hoyt (ap- 
pellant herein) complain, naturally arises. The 
answer is simple. She was accused of having 
committed a felony and, as will be demonstrated 
hereinafter, she had only a slight chance of se- 
curing even one of her own sex to sit in judg- 
ment upon her. She was not confronted by a jury 
of her peers—no member of the jury was in the 
feminine category. 

No one in this enlightened age would question 
the fact that if a limitation such as is placed 
upon women by our statute with reference to 
jury service were engrafted into our statutory 
law in regard to some of the so-called minority 
groups comprising our citizenry, it would be 
stricken down as violative of constitutional guar- 
antees of due process and equal protection of 
the law. 

It might be said that if all persons eligible to 
sit as jurors would be called to perform such 
duty only upon volunteering, that such an act 
would be constitutional. However, the situation 
thus developed would be gauche, as well as 
impracticable. As a presiding judge of one of 
the highest nisi prius courts in this state for 
more than twenty years, I learned that those who 
seek to be excused from jury service are, 
generally speaking, the best qualified to perform 
such duty. If volunteering were a prerequisite 
for jury duty we would have only those persons 
who might be described as professional jurors— 
individuals who might be interested in the out- 
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come of a given case or who, with nothing else 
to do, would have their attention directed toward 
the few dollars which are provided by law for 
such service. 


[Limitation on Women Unreasonable] 


Trial by a jury of one’s peers may not be the 
best method of deciding questions of personal 
liberty or of property rights which could be en- 
visaged, but until the minds of a free people 
develop a better system it must be held inviolate 
and protected at every turn. No valid reason 
exists for limiting jury service to women who 
volunteer. Trial judges have the same broad 
discretion to excuse women with pressing duties 
at home as to excuse men with pressing business 
commitments. Moreover, since the. advent of 
woman suffrage and the entry, in this era of 
modernity, of untold numbers of American 
women into all fields of business and professional 
life, the reason given! for excluding them from 
jury service no longer exists, nor does that or 
any other reasonable basis which I can envisage 
exist to justify the provision of our statute limit- 
ing female jury duty to volunteers. 

It would appear, from the opinion of the 
majority, that jury trial is a privilege which may 
be limited or discarded by the legislature. Such 
is not the case where criminal trials are involved. 
The founders of this nation were so disturbed 
by abuses of the sovereign in this respect that the 
right to trial by jury was guaranteed to all de- 
fendants in criminal cases (6th Amendment, U.S. 
Constitution ), and our own Constitution adopted 
this guarantee as a part of our Declaration of 
Rights (Section 11, Florida Constitution, F.S.A.). 

Here, under the statute, the names of only ten 
women were included among the 10,000 names 
placed in the jury box in 1956, and none were 
among the 2,500 names added to the box in 1957 
because none were drawn out during the entire 
year 1956. Thus, while .40 or 40% of the quali- 
fied jurors in the county were women, only .001 
or one-tenth of 1% of the names placed in the 
jury box were women. 

There can be no question that women as a 
class have been discriminated against by the 
statutory limitation. 


[Legislative Discrimination] 


The majority suggests that, while administra- 


homemakers and should not 


1. Women are primarily 
diverted their duties as such. 


be 
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tive discrimination is unconstitutional, legislative 
discrimination is not, and quotes a passage from 
Hernandez v. State of Texas, 1953, 347 U.S. 475, 
74 S.Ct. 667, 670, 98 L.Ed. 866, purporting to 
support this view. In fact, Hernandez v. State 
of Texas, supra, constitutes the most recent au- 
thority for the opposite conclusion. There the 
U.S. Supreme Court held, in a case involving 
discrimination against persons of Mexican descent 
for jury service, that when any distinct class in 
the community is singled out by the State, for 
different treatment not based upon some reason- 
able classification, “whether acting through its 
legislature, its courts, or its executive or admin- 
istrative officers” then “the guarantees of the 
Constitution have been violated.” 

Again, the majority opinion states that since 
“some” women might be called for jury service 
under the statutory system, there is no unconsti- 
tutional exclusion of “all” women. In Thiel v. 
Southern Pacific Company, 1945, 328 U.S. 217, 66 
S.Ct. 984, 90 L.Ed. 1181, 166 A.L.R. 1412, the 
U.S. Supreme Court held that the exclusion of a 
distinct and substantial class in the community 
(in that case daily wage-earners) “either in 
whole or in part” could not be tolerated.? Indeed, 
in Hernandez v. State of Texas, supra, Mexicans 
were not entirely excluded from jury service. 

In our statute under attack the legislature has 
qualified women as fully as men for jury service 
and then restricted their eligibility to serve to 
only those women who volunteer, a restriction 
not placed upon men. There is no reasonable 
basis for this classification of a class (nonvolun- 
teers) within a class (women). 

Of the cases cited in the majority opinion, all 

2. Here court discussed discretion of the trial judge 
to excuse in individual cases. 


support this view except Fay v. People of State 
of New York, 1946, 332 U.S. 261, 67 S.Ct. 1613, 
91 L.Ed. 2043. There, no discrimination against 
women was found under the facts, and actually, 
some women were called in that case for jury 
duty, and one served on the jury. Here, the 
discrimination is patent on the face of the 
statute. 

I approve and would follow the decision in 
Ballard v. United States, 1946, 329 U.S. 187, 67 
S.Ct. 261, 91 L.Ed. 181.3 


[Implication of Decision] 


Concluding this point, it seems to me that if 
the present restriction upon female jury service 
were constitutional, then we must hold that the 
legislature could validly require all women to 
serve but limit male service to volunteers and 
thus, in effect, create an all female jury system. 
At least this presents the test of the present 
restriction. 

I would find that portion of Chapter 40.01(1), 
Florida Statutes, F.S.A., which reads as follows: 


“provided, however, that the name of no 
female person shall be taken for jury service 
unless said person has registered with the 
clerk of the circuit court her desire to be 
placed on the jury list,” 


unconstitutional and in conflict with the “im- 
partial jury trial” guarantees of both the Florida 
and Federal Constitutions and the “equal pro- 
tection of the law” provision of the Federal 
Constitution, Amend. 14. 

For the reasons above stated, I would grant 
the petition for rehearing. 


8. See $1 Am. Jur. 617 and 166 ALL.R. 1422. 





TRIAL PROCEDURE 


Motion to Vacate Sentence—Federal Practice 
UNITED STATES of America v. Santiago DE FILLO. 
United States District Court, Southern District, New York, June 30, 1959, 182 F.Supp. 782. 


SUMMARY: An individual moved the federal district court wherein he had been convicted to 
vacate the sentence, basing objections upon certain letters in Spanish between himself and a 
co-defendant, which were introduced without objection at the trial to show defendants’ con- 
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sciousness of guilt. As the court interpreted the motion, it alleged that the prosecutor mistrans- 
lated the letters, consciously or because of his concealed ignorance of Spanish, and that 
petitioner’s counsel allowed the translation to be admitted into evidence because of his own 
ignorance of Spanish. The court denied the motion, pointing out that petitioner offered noth- 
ing to prove that the government’s translations of the letters in English were inaccurate and 
stating that even if they were inaccurate the errors could hardly have formed a basis for con- 
viction when the translations themselves were never introduced into evidence. And, while the 
government on cross-examination read portions of the letters in translated form, the court 
emphasized that neither petitioner nor his able counsel, who were familiar with both the 
English and Spanish languages, objected to the translations’ accuracy. Objections which can 
be made at trial when the matters involved are subject to easy and expeditious resolution 
cannot be held back as secret weapons for use as a basis for a motion to vacate sentence, it 


was held. The court added that the linguistic attainments of counsel were therefore beside the 
point. 





TRIAL PROCEDURE 


Sentencing—Texas 
Charles Elbert WILLIAMS v. STATE of Texas. 
Court of Criminal Appeals of Texas, March 30, 1960, 335 S.W.2d 224. 


SUMMARY: An individual, convicted of rape and sentenced to death, appealed to the Texas 
Court of Criminal Appeals, contending inter alia that the statute which authorizes the exe- 
cution of those sentenced to death is unconstitutional because it has not been uniformly 
enforced. It was shown that, although in Texas 83.6% of the population is white and 
12.7% is colored, since 1923 the state had executed 208 colored men and only 102 white 
men. The judgment was affirmed, the court holding that the single United States Supreme 


Court decision cited by defendant, a case involving discrimination in selection of jurors, does 
not support his contention. 


MORRISON, Presiding Judge. 102 white and 208 colored men had been exe- 


cuted for crime. 





The offense is rape; the punishment, death. 
e e s 


Appellant next contends that Article 798, Ver- 
non’s Ann.C.C.P., which authorizes the execu- 
tion of those who have been assessed the death 
penalty, is unconstitutional because it has not 
been uniformly enforced. 

At the hearing on the motion, it was stipulated 
that 83.6% of the population of Texas were mem- 
bers of the white race and 12.7% were members 
of the colored race. It was further shown that 
since 1923 no woman had been executed at the 
Texas prison system, that 22 Latin-American, 


We are unable to agree with appellant that 
Hernandez v. State of Texas, 347 U.S. 475, 74 
S.Ct. 667, 98 L.Ed. 866, supports his contention 
in this respect. The holding there was that this 
Court was in error in failing to recognize that 
those of Mexican extraction were a separate 
class, distinct from whites, to which class the 
rule of systematic exclusion was applicable in de- 
termining whether there was discrimination in 
the selection of jurors. 

Finding the evidence sufficient to support the 
conviction and no reversible error appearing, 


the judgment is affirmed. 
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EDUCATION 
Public Schools—Georgia 


The committee on schools of the General Assembly of Georgia conducted extensive hear- 
ings on the possibility of desegregation of schools, testimony being heard from more than 
1,800 witnesses. Subsequently, a majority issued a report recommending that the general 
assembly propose constitutional amendments which would: (1) forbid compelling the at- 
tendance of a child at an integrated school against the will of his parent and provide for re- 
assignment to another school or a tuition grant in such case, and (2) provide for a uniform 
system of local units for the administration of the schools, and authorize such local units 
to open or close schools in accordance with the wishes of a majority of the qualified voters. 
Legislation recommended included: (1) plans for tuition grants for students withdrawing 
from integrated schools; (2) an extension of the teacher retirement system to private 
schools; (3) a decision by the legislature as to whether to close all schools in a crisis or 
attempt to operate the schools and maintain as much freedom of choice as possible for 
parents. If the latter course is chosen, the committee recommended that a plan be enacted 
for local school placement and school closing. Other members of the committee filed a 
minority report. Both of these reports, as well as a statement by one other committee mem- 
ber, are reproduced below. 


Report of Majority 
I. THE BACKGROUND 
In the 1896 case of Plessy v. Ferguson, 163 


We consider this decision utterly unsound on 
the facts; contrary to the clear intent of the 





U.S. 537 (1896), the U.S. Supreme Court held 
that “separate but equal” facilities met the re- 
quirements of the Fourteenth Amendment that 
no state should deprive its citizens of the “equal 
protection of the laws.” At least eight subse- 
quent Supreme Court decisions and more than 
70 lower federal and state court cases followed 
that doctrine. In reliance on that doctrine, many 
billions of dollars have been spent to make the 
separate schools for Negroes truly equal in all 
respects to those provided for white children. 

At one time or another, after the adoption of 
the amendment, 23 states maintained segregated 
schools by law, including New York, Illinois, 
California, and Kansas among other non-South- 
ern states. 

In 1954, with no change in the Constitution 
and no congressional legislation, the Supreme 
Court held that separate schools, regardless of 
the quality of their facilities, personnel and pro- 
gram, are inherently unequal and therefore un- 
constitutional. Brown v. Board of Education of 
Topeka, 347 U.S. 483 (1954). 
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Fourteenth Amendment; a usurpation of legis- 
lative function through judicial process; and an 
invasion of the reserved rights of states. We 
further consider that, putting aside the question 
of segregation, this decision presents a clear 
and present danger to our system of constitu- 
tional government, because it places what the 
court calls “modern authority” in sociology and 
psychology above the ancient authority of the 
law, and because it places the transitory views 
of the Supreme Court above the legislative 
power of Congress, the settled construction of 
the Constitution, and the reserved sovereignty of 
the several states. 

Nevertheless, we must recognize that the de- 
cision exists; that it is binding on the lower 
federal courts; and that it will be enforced. 


II. GENERAL ASSEMBLY 
COMMITTEE ON SCHOOLS 


1 Because of a pending suit in a federal court 
to bring about the integration of the races in 
the Atlanta school system, the General Assembly 
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of Georgia at its 1960 session expressed the 
belief “that the people of Georgia may wish to 
make a deliberate determination as to‘ whether 
future education is to be afforded through direct 
tuition payments for use in private schools devoid 
of governmental control, or whether the public 
school system as it presently exists shall be main- 
tained notwithstanding that the school system 
of Atlanta and even others yet to come may be 
integrated . ..” 

In order that the General Assembly might be 
in a better position to “make a determination as 
to the wisdom of presenting this question to the 
people,” the Assembly felt that it should have 
“the advice and counsel of the people, not only 
as to the desirablility of the presentation,: but 
also as to its form and content.” 

As a means of obtaining expressions of opinion 
from the people, the General Assembly created 
the General Assembly Committee on Schools 
consisting of nineteen members. This Committee 
was directed, immediately upon the adjourn- 
ment of the General Assembly, to conduct at 
least one public hearing in each congressional 
district of the State. 

The Committee was directed to make positive 
recommendations to the General Assembly “re- 
garding whether or not to submit the question 
to the people of Georgia for their determination,” 
and in the event the Committee should recom- 
mend the submission of the question to the 
people, the Committee was asked to recommend 
“the time, manner and form of the submission, 
including its contents.” The Committee was also 
directed to “make such other and further recom- 
mendations as it may deem meet and proper.” 

The Committee held the hearings as directed. 
It received testimony from more than 1,800 wit- 
nesses, representing or purporting to represent 
more than 115,000 people. Among these witnesses 
were more ‘than 1,600 white persons and 200 
Negroes. In addition, the Committee has re- 
ceived over 600 letters from individuals and 
petitions bearing more than 6,000 signatures. A 
three to two majority of the witnesses favored 
maintaining segregation even at the cost of 
abolishing public schools. 

The hearings disclosed a nearly unanimous 
feeling on basic principles regarding segregation 
and public schools, but a wide difference of 
opinion on the course of action that should be 
taken to meet the situation created by the federal 
court decision. 

The testimony cannot be accurately assessed 


as to the mathematical proportion of the people 
of Georgia holding particular opinions, because 
of the defects inherent in the only procedures 
that the committee could adopt and because 
of the comparatively small number of the people 
who could be heard. For example, 40 per cent 
of the counties were represented by three or 
fewer witnesses. Nevertheless, the committee has 
been able to reach these conclusions, based on 
the testimony presented to it: 


1. An overwhelming majority of people in 
Georgia have a deep conviction that separate 
school facilities for the white and colored races 
are in the best interest of both races, and that 
compulsory association of the races in the schools 
through enforced integration will be detrimental 
to the peace, good order and tranquility of the 
state and to the progress, harmony and good 
relations between the races. With this opinion 
your committee is in full agreement. 


2. The vast majority of the people prefer tax- 
supported, segregated public schools rather than 
private schools with or without grants in aid 
from the state. It is their belief that it is in the 
public schools that the youth of the state receive 
training for the responsibilities of citizenship in 
a democracy; that to close the public schools 
and go to a system of private schools even with 
grants in aid would make it more difficult for 
many young people to obtain an adequate edu- 
cation. The burden would be particularly heavy 
on those in the lower income brackets. With 
these views your committee is also in full accord. 


3. Testimony received by the committee indi- 
cated that if total segregation cannot be main- 
tained in a state-wide system of public schools, 
there is no unanimity of opinion as to the course 
that should be followed. Three points of view 
are expressed: 


(a) A large number of people are willing to 
close the schools on a state-wide basis, rather 
than allow any integration anywhere. 


(b) A large number of people desire that the 
choice between closing the schools and accepting 
integration be left to the community affected. 
This viewpoint is predicated on two considera- 
tions: First, many people believing that their 
own school systems will not be confronted with 
integration problems within the foreseeable 
future, are unwilling to sacrifice their schools to 
maintain segregation in other parts of the state; 
and second, a number of people feel that condi- 
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tions are so varied throughout the state that 
the decisions on local problems should be left 
to local authorities. 


(c) A large number of people, though be- 
lieving in the desirability of segregation, would 
be willing to accept some degree of integration 
rather than to sacrifice their public schools. 


Il]. THE PRESENT LEGAL SITUATION 


If a Negro child is ordered into a white Atlanta 
school, the governor is required, under 1955 and 
1956 laws (Code 32-801, et seq.), to close all 
the schools in the Atlanta system. Expenditures 
of state or local funds to operate an integrated 
school system are prohibited and made a felony, 
and personal civil liability is imposed on those 
making such expenditures. 

Other Georgia laws also prohibit the support 
of integrated schools by state or local tax funds. 
Among them are these: 

The Georgia Constitution requires that “Sep- 
arate schools shall be provided for the white 
and colored races” (Code 2-6401); the 1956 ap- 
propriation act (Ga. Laws 1956, p. 753, 758) 
under which the state is still operating, provides 
that funds are cut off for school districts ordered 
desegregated; a 1955 act (Code 32-802) requires 
that budgets submitted by local school districts 
to the. State Board of Education provide that the 
funds therein requisitioned will lapse in the 
event of integration. 

If any Atlanta school is closed, no other school 
district is necessarily affected. However, when 
the same situation arose in Norfolk, Virginia, 
parents of white children who had attended the 
closed schools brought suit and a three-judge 
federal court held: 


“Tested by these principles we arrive at 
the inescapable conclusion that the Com- 
monwealth of Virginia, having accepted and 
assumed the responsibility of maintaining 
and operating public schools, cannot act 
through one of its officers to close one or 
more public schools in the state solely by 
reason of the assignment to, or enrollment 
or presence in that public school of children 
of different races or colors; and, at the same 
time, keep other public schools throughout 
the state open on a segregated basis. The 
‘equal protection’ afforded to all citizens and 
taxpayers is lacking in such a situation. While 
the State of Virginia, directly or indirectly, 
maintains and operates a school system with 


the use of public funds, or participates by ar- 
rangement or otherwise in the management 
of such a school system, no one public 
school or grade in Virginia may be closed to 
avoid the effect of the law of the land as 
interpreted by the Supreme Court, while 
the state permits other public schools or 
grades to remain open at the expense of the 
taxpayers.”—James v. Almond, 170 F.Supp. 
331. 


The decree based upon this decision ordered 
that the Norfolk schools be reopened on an in- 
tegrated basis, and enjoined the state officials 
from continuing to operate other ‘schools unless 
the Norfolk schools were likewise open. The 
decree did not order or contemplate closing all 
the schools of the state, and the state did not 
undertake closing the state-wide school system; 
instead it decided to accept integration in Nor- 
folk and subsequently in other areas. 

It must be assumed that a similar suit would 
be filed by Atlanta parents, and that a similar 
holding would follow, although the committee 
cannot undertake to predict the form which the 
decree effectuating such a holding would take. 

In any event, under such a holding the state 
would be faced with the necessity for deciding 
whether to close all the schools of the state, by 
legislation or otherwise, or to accept integration 
of the Atlanta schools. 


IV. FREEDOM OF CHOICE 


The Constitution of the United States, as in- 
terpreted by the Supreme Court, is controlling 
and binding upon the courts and the people; 
and the state laws, insofar as they are in conflict 
with the federal law, are unenforceable. 

Any system of public education must now 
recognize that the Supreme Court decision in 
the Brown case destroyed the power of the state 
to compel by law separation of the races in 
public, tax-supported schools. Any continuance 
of public education must be adjusted to that 
fact. 

It is important, therefore, to determine the 
scope and limitations of the Brown case as in- 
terpreted and applied by the federal courts. We 
quote from the decisions as follows: 

“Desegregation does not mean that there must 
be intermingling of the races in all school dis- 
tricts. It means only that they may not be pre- 
vented from intermingling or going to school 
together because of race or color. 
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“If it is a fact, as we understand it is, with 
respect to Buchanan School, that the district 
is inhabited entirely by colored students, no 
violation of any constitutional right results 
because they are compelled to attend the 
school in the district in which they live.” 
Brown v. Board of Education of Topeka 
Kansas, 139 F.Supp. 468 (D. C. Kan. 1955). 
(This was a later decision in the Brown 
case, rendered after the case went back to 
the District Court for implementation. ) 


“,.. having said this, it is important that 
we point out exactly what the Supreme 
Court has decided and what it has not de- 
cided in this case. It has not decided that 
the Federal Courts are to take over or regu- 
late the public schools of the states. It has 
not decided that the states must mix persons 
of different races in the schools or must re- 
quire them to attend school or must deprive 
them of the right of choosing the school they 
attend. What it has decided, and all that it 
has decided, is that a state may not deny to 
any person on account of race the right to 
attend any school that it maintains. This, 
under the decision of the Supreme Court, 
the state may not do directly or indirectly; 
but if the schools which it maintains are 
open to children of all races, no violation of 
the Constitution is involved even though 
the children of different races voluntarily 
attend different schools, as they attend dif- 
ferent churches. Nothing in the Constitution 
or in the decision of the Supreme Court 
takes away from the people freedom to 
choose the schools they attend. The Con- 
stitution in other words, does not require 
integration. It merely forbids discrimination. 
It does not forbid such segregation as occurs 
as the result of voluntary action. It merely 
forbids the use of governmental power to 
enforce segregation. The Fourteenth Amend- 
ment is a limitation upon the exercise of 
power by the state or state agencies, not a 
limitation upon the freedom of individuals.” 
Briggs v. Elliott, 132 F.Supp. 776 (D.C.S.C. 
1955) 


“The Constitution as construed in the 
School Segregation Cases, Brown v. Board 
of Education—, forbids any state action re- 
quiring segregation of children in public 
schools solely on account of race; it does not 
however, require actual integration of the 
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races.” (Court then quoted from Briggs 
case, quoted hereinabove.) Avery v. Wich- 
ita Falls Independent School District, 241 
F.2d 230 (C. A. 5th 1957), cert. den. 353 
U.S. 938. 


“It must be remembered that the decisions 
of the Supreme Court of the United States 
in Brown v. Board of Education—, do not 
compel the mixing of the different races in 
the public schools. No general reshuffling of 
the pupils in any school system has been 
commanded. The order of that court is sim- 
ply that no child shall,be denied admission 
to a school on the basis of race or color. In- 
deed, just so a child is not through any form 
of compulsion or pressure required to stay in 
a certain school, or denied transfer to another 
school, because of his race or color, the 
school heads may allow the pupil, whether 
white or Negro, to go to the same school as 
he would have attended in the absence of the 
ruling of the Supreme Court. Consequently, 
compliance with that ruling may well not 
necessitate such extensive changes in the 
school system as some anticipate.” Thomp- 
son v. School Board of Arlington, 144 F. 
Supp. 239 (D. C. Va. 1956), affirmed sub 
nom. School Board of Charlottesville v. 
Allen, 240 F.2d 59 (C. A. 4th 1956), cert. 
den. 77 S.Ct. 667 (2 cases). 

“, . . the equal protection and due process 
clauses of the Fourteenth Amendment do 
not affirmatively command integration, but 
they do forbid any state action requiring 
segregation on account of race or color of 
children in the public schools. Avery v. 
Wichita Falls Indep. School District, 5 Cir., 
1957, 241 F.2d 230, 233. Pupils may, of 
course, be separated according to their de- 
gree of advancement or retardation, their 
ability to learn, on account of their health, 
or for any other legitimate reason, but each 
child is entitled to be treated as an individual 
without regard to his race or color.” Borders 
v. Rippy, 247 F.2d 268 (C. A. 5th 1957). 


In Plessy v. Ferguson, which was good law 
for sixty-eight years until superceded by the 
Brown case, the Supreme Court very wisely 
recognized that compulsory association can only 
bring about the tensions and social disorder 
which have resulted from the 1954 decision: 


“If the two races are to meet upon terms 
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of social equality, it must be the result of 
natural affinities, a mutual appreciation of 
each other’s merits, and a voluntary consent 
of individuals. As was said by the Court of 
Appeals of New York in People v. Gallagher, 
93 N.Y. 438, 448: ‘This end can neither be 
accomplished nor promoted by laws which 
conflict with the general sentiment of the 
community upon whom they are designed to 
operate. When the government, therefore, 
has secured to each of its citizens equal 
rights before the law, and equal opportuni- 
ties for improvement and progress, it has ac- 
complished the end for which it was 
organized, and performed all of the functions 
respecting social advantages with which it 
is endowed.’ Legislation is powerless to 
eradicate racial instincts, or to abolish dis- 
tinctions based upon physical differences, 
and the attempt to do so can only result in 
accentuating the difficulties of the present 
situation. If the civil and political rights of 
both races be equal, one cannot be inferior 
to the other civilly or politically. If one race 
be inferior to the other socially, the consti- 
tution of the United States cannot put them 
upon the same plane.” Plessy v. Ferguson, 
163 U.S. 537 (1896). 


Thus it is seen that while the state is without 
power to enforce racial segregation in schools 
by law, the federal government under the Con- 
stitution is without power to impose integration 
upon the individual. As was pointed out by the 
Court in the Briggs case above, “Nothing in the 
Constitution or in the decision of the Supreme 
Court takes away from the people freedom to 
choose the schools they attend. The Constitu- 
tion . . . does not require integration.” The state 
therefore may within the bounds of the federal 
constitution establish a system of public educa- 
tion that preserves and guarantees this freedom 
of choice to the individual—the right of the 
individual to select his own associates. 

This right is especially valuable during the 
impressionable and formative school age. The 
educational process is as much a social matter 
as an intellectual one, and the parent has the 
right and the duty to place his child in a school 
where an atmosphere of harmony and con- 


geniality prevails and where the child can work ° 


with acceptable companions toward the attain- 
ment of their common educational goals. The 
parent has the responsibility to avoid the selec- 
tion of a school with an atmosphere of compul- 


sory and undesirable associations and where 
there exist the contentions and hostilities that 
so often result from the strife of judicial pro- 
ceedings and court orders. 

This right of free choice of one’s associates is 
in violation of no law, state or federal, and is 
sanctioned by all enlightened people. It is the 
foundation stone of all society and is the base 
upon which progress, happiness, good order and 
good feeling among people are built. 

The United States Supreme Court has very 
recently held that freedom of association is em- 
braced within the First Amendment guarantees 
against governmental encroachment. N.A.A.C.P. 
v. Alabama, 357 U.S. 449 (1958); Bates v. Little 
Rock, 4 L.Ed. 2d 480, 485 (1960). The freedom 
to associate necessarily implies the freedom not 
to associate. 

The question before the Committee is whether 
the people of Georgia should be permitted to 
say whether they desire to establish a system 
of public schools within the framework of the 
federal court decisions, with such safeguards as 
will protect the right of free choice of both the 
parent of the child and of the local community, 
and that will guarantee that no child in Georgia 
will be compelled to go to a mixed school against 
the wishes of his parent or guardian. 

When Georgia in 1954 amended its constitu- 
tion so as to make possible tuition grants from 
public funds to enable students to attend private 
schools, the plan offered what then seemed to 
be an effective alternative to mixed schools. 
These grants were to be in lieu of all other 
educational responsibilities of the state, and it 
was assumed that schools could be closed on a 
system-by-system basis as they became subject 
to federal court decrees, and that tuition grants 
would be made available to each such system 
only upon the event of its closing. It was not 
contemplated that a situation would come about 
wherein the state could legally close its schools 
only on a statewide basis. That situation has de- 
veloped because of later decisions by the federal 
courts. The Amendment, however, in permitting 
grants in aid, was a far-sighted act of statesman- 
ship and, regardless of the turn of events, can 
be of great help in working out a solution of 
the present problem. 


V. CONCLUSIONS 


The conclusion is inescapable that, to maintain 
total segregation everywhere in the state, the 
state will almost certainly have to withdraw 
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from the operation of public schools. Presumably, 
under the 1954 amendment to the Georgia Con- 
stitution (Code 2-7502), the state could give 
grants or scholarships to individual school chil- 
dren for use in such private schools as may exist 
or may be established. The state could have 
nothing to do with the organization, operation, 
or supervision of such private schools. “State 
support of segregated schools through any ar- 
rangement, management, funds or property 
cannot be squared with the Amendment’s com- 
mand that no state shall deny to any person 
within its jurisdiction the equal protection of the 
laws.” Cooper v. Aaron, 358 U.S. 1 (1958). 

Leasing publicly owned facilities to private 
operators to avoid integration has been held 
invalid. Aaron v. Cooper, 261 F.2d 97 (C.A. 8th 
1958), and cases cited at page 108. Hence, 
existing public school buildings, buses, books 
and the like could not be used except after a 
bona fide purchase by private schools at fair 
market value. 

There are many other serious and difficult 
problems involved in the establishment and 
operation of private schools. Among them is the 
provision of adequate funds for the many phases 
of school operations. Buildings must be financed, 
transportation facilities must be secured, ade- 
quate funds for operation must be found. The 
problems of accreditation for the private schools 
will demand serious study. The costs per student 
are likely to be so high that many students will 
be unable to attend because any possible tuition 
grants will be inadequate to cover the costs. And 
perhaps most serious of all is the fact that a 
democratic state will lose all control over the 
institutions in which the minds, character and 
ideals of the future citizens of the state are 
molded. 

It is our conclusion that, although there are 
some localities where such private schools could 
be maintained successfully, it will be impractical 
to develop a system of private schools that will 
provide adequately for the educational needs of 
the masses of the people of the state. 

Furthermore, even if a system of private 
schools is adopted, the state, having no control 
of such schools, would be powerless to prohibit 
integration in them if some private schools volun- 
tarily integrated. Those who want to mix 
voluntarily can mix under the law and the state 
is powerless to prevent it. 

The basic alternative to closing the public 
schools and turning to private schools or accept- 


ing integration by court order appears to be a 
system giving authority to local boards to assign 
students to particular schools in accordance 
with the best interests of all students; and the 
giving of as much freedom of choice as possible 
to parents and local communities in the handling 
of their problems; and the giving of assurance 
that no child will be required to go to school 
with a child of a different race except on a 
voluntary basis. 

Under a pupil placement plan, the board of 
each school district, or the governing authority 
of a school administrative unit, in making as- 
signments of students to particular schools, may 
properly consider the place of residence of the 
student, his level of intelligence, his educational 
attainments, his home environment, his physical 
condition, and any other facts and circumstances 
that may bear on the question of the student’s 
ability and fitness to do successful work in a par- 
ticular school and to maintain satisfactory re- 
lationships with those with whom he will be 
associated, but without reference to race or 
color. 

As stated by Judge Hooper in the Atlanta 
case: 


“Essentially the Plan contemplates that all 
pupils in the school shall, until and unless 
transferred to some other school, remain 
where they are; all new and beginning stu- 
dents being assigned by the Superintendent 
or his authority, to a school selected by ob- 
servance of certain standards as set forth 
in the proposed Plan.” 

Later Judge Hooper states: 

“(3) A general review of the measures 
taken in many southern states and border 
states since the rendition of the Brown de- 
cision, “both by way of legislative enact- 
ments and by way of plans adopted without 
legislative action, show that the so-called 
Pupil Placement Plan (also referred to as 
Pupil Assignment Plans, Enrollment Plans, 
etc.) have been adopted in one form or 
another in many states, including Virginia, 
North Carolina, Alabama, Louisiana, South 
Carolina, Florida, and Tennessee. In some 
of these states the plans were adopted soon 
after the Brown decision, although there 
was at the time of the adoption of the same, 
no litigation pending nor any action being 
taken toward the elimination of racial dis- 
crimination. The plans were no doubt 
adopted against the day when such efforts 
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would be made and they were adopted in 
full recognition of the fact that the people 
of the states adopting them had no desire to 
abolish segregation, but considered it wise 
to make plans for the future against the day 
when segregation in such states might be 
enjoined by the courts. Mississippi was one 
of the first states to adopt such legislation, 
though as yet there have been no efforts to 
abolish segregation in that state.” 


Similar plans have been held valid by the 
federal courts. Shuttlesworth v. Birmingham Bd. 
of Educ., 358 U.S. 101 (1958); Parham v. Dove, 
271 F.2d 132 (C. A. 8th 1959); Covington v. 
Edwards, 264 F.2d. 780 (C.A. 4th 1959). 

A provision permitting each school district, 
confronted with an unsatisfactory situation, to 
determine for itself whether to close its schools, 
would give each community the maximum free- 
dom of choice. It is assumed that such a pro- 
vision would also allow subsequent action by 
the school district to alter the original decision; 
that is, the community could decide, from time 
to time, whether it wished to reopen closed 
schools or to close integrated ones. The validity 
of such a provision has not been tested in the 
courts, but, in the light of many analogous situ- 
ations, it should be upheld. Such provisions are 
in effect in other states. 

The evidence shows that public school prob- 
lems throughout the state are infinitely varied. 
A plan giving to each local community the right 
to determine its own course of action on prob- 
lems of a peculiarly local nature appears to 
offer the best and most democratic procedure 
for solving these peculiarly local problems. 


[Maximum Freedom] 


A provision permitting each parent to with- 
draw his child from an integrated school and to 
have the child ,assigned to a non-integrated 
school, if one is available, or else given a tuition 
grant for private schooling, appears to provide 
the maximum freedom of choice to each parent. 
The right of a parent to choose between public 
and private schools has never been questioned; 
in fact, such a right has been expressly upheld 
by the Supreme Court. Pierce v. Society of 
Sisters, 268 U.S. 510, (1925). It is difficult to see 
how a plan of tuition grants, available to all 
parents who desire private education for their 
children, could be challenged successfully. 

If the schools are to be closed, the step should 


be taken as a deliberate choice, with the expec- 
tation that the state will go out of the school 
business permanently, except for providing tui- 
tion grants or scholarships and that the people 
will resort to private schools. Closing the schools 
otherwise is a useless gesture and can cause 
nothing but confusion, great economic loss, and 
utter chaos in the administration of the school 
system. 

It should also be borne in mind that whatever 
the final decision may be as to the course of ac- 
tion to be followed, there will be far greater 
mobility and flexibility in the handling of local 
school situations, if the choice of the course of 
action can be made freely at the local level rath- 
er than under the compulsion of a court order. 
It has been abundantly demonstrated in other 
jurisdictions that the federal courts do not hesi- 
tate to strike down, as attempts to circumvent 
their orders, statutes or practices which might 
kave been approved as valid if taken voluntarily. 

Those who insist upon total segregation must 
face the fact that it cannot be maintained in 
public schools by state law. If they insist upon 
total segregation everywhere in the State, they 
must be prepared to accept eventual abandon- 
ment of public education. 

Those who insist upon total segregation, but 
who back away from closing the schools, are not 
only deceiving themselves and the people, but 
are creating a very difficult and harmful situa- 
tion: if the State stands upon the present laws, 
yet declines to accept the ultimate closing of 
the schools, the result will be integration in its 
worst form: coercive integration by court order, 
with no safeguards available to the local peo- 
ple and no freedom of action on the part of the 
parents of children affected. 

The alternative is to establish a system of edu- 
cation within the limitations of the Supreme 
Court decision, yet one which will secure the 
maximum segregation possible within the law, 
which will vest the control of its schools in the 
people of the community, and which will en- 
sure the parent the greatest freedom in protect- 
ing the welfare of his child. 


[Changes Necessary] 
To put this alternative into effect, the Com- 


* mittee believes that some changes are necessary 


in the Georgia Constitution. The guaranty that 
no child should be required to attend school 
with a child of another race ought to be one 
of the fundamental rights protected by the 
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Constitution. The provision for local control of 
schools probably requires Constitutional author- 
ity vested in the General Assembly. There is no 
authority in law for a purely advisory referen- 
dum, and under a representative form of govern- 
ment. Any such referendum could not properly 
be made binding on the General Assembly. 

Since any Constitutional amendment requires 
ratification by a vote of the people in a general 
election, this would provide the opportunity for 
the people to determine for themselves the 
course which they desire to take. The complex 
details of the necessary statutes are a responsi- 
bility of the General Assembly and could be 
developed practicably only through the legis- 
lative process. 


VI. THE RECOMMENDATION 


The Committee recognizes, as has been here- 
tofore stated, that the people of Georgia, though 
overwhelmingly in favor of both segregation and 
public schools, are widely divided as to the best 
means of meeting the situation that confronts 
them; that the question profoundly affects every 
phase of the future life and activities of the peo- 
ple of the state; that the question should be con- 
sidered in an atmosphere of calmness and far- 
sighted wisdom; that the question should be 
decided only after the most careful deliberation 
and the most thoughtful consideration of all the 
issues involved; and that the public school sys- 
tem is of such transcendent importance that its 
fate ought to be decided by a direct vote of the 
people. The people of Georgia have never been 
called upon to make a more important decision. 

The Committee further recognizes that the 
primary concern of each Georgia citizen is the 
welfare of his own children and that, regardless 
of, the fate of the public schools, each parent 
should be protected by the Georgia constitution 
from being forced to allow his child to attend a 
school under what the parent considers intoler- 
able circumstances. 

The Committee further recognizes that the 
situation before it is one subject to unforeseen 
future developments and that the Legislature 
should have the maximum latitude in meeting 
such developments, including certain constitu- 
tional powers which it does not now possess. 


WE, THEREFORE RECOMMEND: 


1, That the General Assembly propose to the 
people of Georgia an amendment to the Consti- 
tution, reading substantially as follows: 


“Notwithstanding any other provision in this 
Constitution, no child of this state shall be com- 
pelled against the will of his or her parent or 
guardian, to attend the public schools with a 
child of the opposite race; that any child whose 
parent or guardian objects to his attending an 
integrated school, shall be entitled to reassign- 
ment, if practicable, to another public school, or 
shall be entitled to a direct tuition grant or 
scholarship aid, as provided by this Constitution 
and as may be authorized by the General As- 
sembly.” 


2. That the General Assembly propose to the 
people of Georgia a further amendment to the 
Constitution substantially as follows: 

“Notwithstanding any other provision of this 
Constitution, the General Assembly may provide 
for a uniform system of local units for the ad- 
ministration of the schools and authorize any 
such local administration unit, as defined by the 
General Assembly, to close schools within the 
unit or to reopen the schools in accordance with 
the wishes of a majority of the qualified voters 
of the unit as expressed in a formal election 
called for the purpose of ascertaining the wishes 
of the voters.” 


3. That the General Assembly forthwith en- 
act legislation providing for tuition grants or 
scholarships for the benefit of any child whose 
parent chooses to withdraw said child from an 
integrated school and for the benefit of any child 
whose school has been closed, whether as a re- 
sult of existing or future Georgia laws or as a 
result of a court order. 


4. That the General Assembly forthwith enact 
legislation making the existing teacher retirement 
system available to teachers in private schools in 
the same manner and on the same basis as it 
now extends to teachers in public schools. 


5. That the General Assembly consider wheth- 
er, in view of the urgency created by the Atlanta 
case and other cases which may be brought, it 
will propose to close the public schools in order 
to maintain total segregation throughout the 
state or whether it will choose a course designed 
to keep the schools open with as much freedom 
of choice to each parent and community as possi- 
ble; and, if it chooses the latter course, that it 
enact legislation enabling each school board or 
other local body to establish a pupil-assignment 
plan; empowering the people of each community 











LEGISLATURES 517 


to vote whether to close their schools in the 
event of integration or to continue the operation 
of said schools, and enabling each parent to 
withdraw his child from an integrated school 
and have the child reassigned to a segregated 
school or receive a tuition grant or scholarship 
for private education. 


THE GENERAL ASSEMBLY 
COMMITTEE ON SCHOOLS 


Joun A. Srstey, Chairman 


Howe. Ho ts, 
General Counsel 
Joun W. Greer, Secretary 
Rosert O. ARNOLD 
SAMUEL J. BoYKIN 
Harmon W. CALDWELL 
Cuartes A. Cowan 
Joun W. Dent 
ZADE KENIMER 
Dr. CLAUDE PURCELL 
Homer RANKIN 


Report by Minority 


I 


RESPONSIBILITY OF 
COMMITTEE 


This Committee was created by the 1960 Ses- 
sion of the General Assembly to study the ex- 
isting school problem in Georgia. 


The General Assembly directed the Commit- 
tee to hold hearings, at least one in each Con- 
gressional District of Georgia, to ascertain 
“whether future education is to be afforded 
through direct tuition payments for use in pri- 
vate schools devoid of governmental control, or 
whether the public school system as it presently 
exists shall be maintained notwithstanding that 
the school system of Atlanta and even others yet 
to come, may be integrated.” 


Said resolution creating this Committee fur- 
ther provides: 


“The General Assembly Committee on Schools 
shall proceed immediately upon the adjourn- 
ment of this session to hold public hearings un- 
der such rules and procedures as may be 
promulgated by the Committee, and after ample 
notice thereof, to the extent of at least one 
hearing in each Congressional District of this 
State on the subject of maintaining public schools 
in Georgia in light of the order and judgment 
of Judge Hooper, or whether the people prefer 
a system of direct tuition grants under the 
Georgia Constitution for use in private schools, 
and that such suggestions as may be offered on 
or in modification of either course be received 
and considered, and that the Atlanta plan also be 
considered.” 


II 
RESULTS OF HEARINGS 


This Committee has conducted public hear- 
ings in eleven Georgia Communities, at least 
one in each Congressional District. The results 
show that of all witnesses testifying 940 were 
for option No. 1 and 779 for option No. 2. The 
counties voted 91 for option No. 1 and 48 for 
option No. 2; nine counties were evenly divided. 
Seven districts voted clearly for option No. 1, and 
three for option No. 2. All of these computations 
include both white and colored witnesses. 

The General Assembly did not cast us adrift 
on an unchartered sea of deliberation without 
any semblance of a plotted course to guide our 
processes of decision. The General Assembly 
was not concerned with our individual opinions 
on the issues presented. If an independent judg- 
ment unaffected by the forces of external public 
opinion were all that had been called for, the 
lawmakers could have made such a determina- 
tion for themselves, and there would have been 
no occasion for a fact-finding tribunal. Instead, 
the Legislature stated its belief that “the people 
of Georgia may wish to make a deliberate deter- 
mination . . .” and we were explicitly directed to 
hold “public hearings” and receive evidence “on 
the subject of maintaining public schools in 
Georgia in light of the order and judgment of 


_Judge Hooper, or whether the people prefer, a_ 


system of direct tuition grants. . . .” (Emphasis 
supplied). The requirement by law of a hearing 
carries with it by implication the additional re- 
quirement that whatever decision is reached 
must be based on the evidence received at such 
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hearing, L.C.C. v. L. & N. Railroad Co., 227 
U.S. 88 (1913), and any finding completely con- 
trary to the evidence so adduced is erroneous 
and constitutes a denial of due process. Thomp- 
son v. Louisville, 4 L.Ed. 2d. 654 (1960). 

The Committee has held its hearings and re- 
ceived evidence in the form of personal testi- 
mony and written communication. The people 
having spoken in such unmistakable language, 
it is nothing less than an intolerable affectation 
of superior virtue for us now to proclaim to 
them, “Well, notwithstanding that you have 
made clear your sentiments, we think that you 
are wrong and that we know what is best for 
vou.” 

As a result of the hearings held, we find vir- 
tually unanimous sentiment among the people 
of this State of all races that continued mainte- 
nance of separate education is in the best in- 
terests of all our citizens. 

We find further, upon considering all evidence 
presented, that any precipitant action, resulting 
in enforced integration at this time in any com- 
munity, would do incalculable harm to the chil- 
dren and would result in disastrous consequences 
which could and should be averted. 

We find that enforced integration in the 
schools of this State would cause serious civil 
turmoil. bitterness, rancor, and internal strife, 
inflicting much harm on the people of Georgia 
and accomplishing nothing for the welfare of 
its citizens. 

This Committee finds further that those who 
instituted. and those who control, the present 
school litigation in Georgia are not interested in 
the true well-being of either race, and are moti- 
vated by designs inconsistent with the future 
happiness and progress of the citizens of this 
State. 

Ill 


PUPIL PLACEMENT OR 
‘TOKEN INTEGRATION’ 


We believe that “pupil placement,” “token in- 
tegration,” or “controlled desegregation” are one 
and the same. 

Those who provoked the pending litigation in 
Georgia and elsewhere have publicly proclaimed 
unequivocal dissatisfaction with any plan short 
of massive and total integration on all levels. 
Many of the witnesses, both white and colored, 
representing the NAACP and other radical ele- 


ments which appeared before the Committee 
expressed themselves to this effect. Several such 
witnesses specifically attacked the Atlanta pupil 
placement plan as an illegal scheme designed to 
evade the Court’s decision in the Brown case. 


IV 
PRESENT GEORGIA LAWS 


The Constitution and laws of Georgia clearly 
do not envision, permit, provide, or authorize 
total school closings in Georgia in any circum- 
stance. All persons who have read the law know 
this. 

His Excellency, the Governor of Georgia, in a 
speech prepared for delivery before the Georgia 
Education Assn. on March 19, 1960, had this 
to say: 

“As long as I am governor, Georgia children 
will continue to receive a good education by 
Georgia teachers. 

“Let’s give the lie once and for all to the ca- 
nard that if one school is integrated in Georgia, 
all the schools will close. 

“The Georgia law simply does not authorize 
or contemplate massive school closings under 
any circumstances. 

“We don’t want to see even one school closed, 
and this will come about only as a last resort 
after all other measures have failed. 

“The education of the children in that school 
would be provided for and the teachers would 
be taken care of and their retirement rights pro- 
tected.” 

After a diligent search by responsible legal 
authorities and members of the Committee it 
was found that in no State has the result of 
litigation been the closing of all public schools. 

Should any effort be made through any legal 
device or scheme to close all public schools of 
the State or to deny funds for their operation, 
the burden of responsibility must lie elsewhere 
than on the State Constitution, the State laws, 
State Officials or the General Assembly. 

The Committee as a whole has definitely con- 
cluded that it is in the best interests of this State 
for the newspapers, the radio stations, the tele- 
vision stations, other information media, civic, 
fraternal, farm, labor, veteran, educational, busi- 
ness, professional, and all other groups and or- 
ganizations in this State to exert every influence 
to maintain separation of the races in this State, 
and the public schools thereof, on a voluntary 
basis. If public opinion would unite to this end, 
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we are certain that there would be no integra- 
tion in Georgia because there would be no 
litigation in the first instance. 

This committee further deplores and condemns 
efforts on the part of Communist-inspired or- 
ganizations who would do otherwise, and thus, 
inflict incalculable damage on the welfare and 
future happiness of the people of this State. 


Vv 


RECOMMENDATIONS 


After due deliberation, and in full considera- 
tion of the facts as herein set forth, we recog- 
nize that it is difficult to formulate recommenda- 
tions that would offer any perfect solution to 
the problem presented. 

However, as the most effective means of deal- 
ing with the problem, we recommend that the 
General Assembly provide, either through the 
form of appropriate constitutional amendment, 
and or through enactment of new statutes or 
amendments to the existing laws, measures 
which would accomplish the following purposes, 
to-wit: 


1. Guarantee that no Georgia child shall be 
forced against the desire of his parent or guar- 
dian to attend any public school wherein a 
child of the opposite race is enrolled. 


2. That the General Assembly of Georgia, pur- 
suant to the 1954 Amendment to the Georgia 


Constitution, as advocated and proposed by 
Honorable Herman E. Talmadge, then governor 
of Georgia, enact such appropriate enabling 
legislation as may be required to further effec- 
tuate the grants-in-aid amendment so as to pro- 
vide for direct grants of state, county, and mu- 
nicipal funds to citizens of the state for educa- 
tional purposes, in discharge of all obligations 
of the State to provide adequate education for 
its citizens. 

3. That the public school system be preserved 
on a segregated basis as far as it is possible to 
do so unless closed by unprecedented federal 
court decree, and that the system of grants be 
instituted only as a last resort. 


4. That the governor and the General As- 
sembly of Georgia take such action and enact 
such measures as may be required from time 
to time, consistent with the welfare and best 
interests of the children of Georgia. 


THE GENERAL ASSEMBLY 
COMMITTEE ON SCHOOLS 


Joun P. Duncan 
Vice Chairman 

GrorcEe Brooks 

J. Barrie Hari 

RENDER Hitt 

WALLACE J. JERNIGAN 

J. W. Keyton 

H. WaAtstEIN PARKER 

H. Evtonp CLary 


Statement by Render Hill 


Although having concurred in the minority re- 
port of the General Assembly Committee on 
Schools, I wish to express certain of my own 
conclusions and findings which are submitted 
herewith: 


From the testimony of the witnesses appear- 


ing at these hearings my findings of fact are as 
follows: 


1. Practically all of the people of Georgia 
favor segregated schools. 


2. Practically all of the people of Georgia fa- 
vor public education. 


3. Approximately 55 per cent of the witnesses 
appearing before the Committee believe it 
would be preferable to abandon the public edu- 


cation system rather than accept any integra- 
tion. 


4, Approximately 45 per cent of the witnesses 
appearing before the Committee believe it would 
be preferable to accept some integration rather 
than abandon the public education system. 


5. That the beliefs of the witnesses appearing 
before the committee vary with the percentage 
of Negro population in their particular locality. 
That is, the larger the Negro population the 
greater the belief that it would be preferable to 
abandon public education than to accept any 
integration. 

From the testimony of the witnesses appear- 
i? at the hearings my conclusions are as fol- 
Ows: 
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1. The best and most workable form of edu- 
cation for all the children of the State of Georgia 
is a public segregated school system. 


2. That any form of integrated school system 
in any part of the State of Georgia would cause 
irreparable harm to the present good relation- 
ship of the races. 


3. That the State of Georgia must resolve the 
problem as a whole because the state cannot 
support financially and equitably a dual sys- 
tem of public education and a system of private 
schools through individual grants. 

I believe that the federal courts intend to en- 
force the edicts of the Supreme Court of the 
United States decreeing integrated public edu- 
cation. 

I believe that the foundation of our form of 
government insures personal freedom and the 
absolute right of choice of association. 

However, in view of the disparity of the testi- 
mony of the witnesses concerning these diver- 
gent principles and in view of the fact that the 


responsibility for the conduct of the affairs of 
the people of the State of Georgia rests in their 
General Assembly; 

And in view of the fact that the members of 
the next General Assembly have not yet been 
elected, I recommend: 


1. That each representative and_ senator 
elected to the 1961 General Assembly fully in- 
form himself concerning the school situation in 
the State of Georgia and carefully determine the 
wishes of the people of his county, so that each 
may properly and fully present these views at 
the 1961 Session; 


2. That the General Assembly exercise its in- 
herent right at the 1961 Session to resolve these 
issues; 


3. That the General Assembly enact legisla- 
tion so that no child will be compelled to at- 
tend an integrated school and if necessary adopt 
such statutes as would enable each school to 
be created as a separate autonomous school dis- 
trict with separate governing authorities. 





EDUCATION 


Public Schools—Georgia 


Act No. 504 of the 1960 session of the General Assembly of Georgia, approved by the gov- 
ernor February 19, 1960, restricts the right of municipalities to tax for local independent 
school districts to those situations in which separate schools are maintained for the white and 


colored races. 


AN ACT to amend an Act approved March 10, 
1959 (Ga. L. 1959, p. 157) relating to taxation 
by municipal corporations to support indi- 
vidual school systems, by more clearly de- 
fining the purpose for which such taxes may 
be levied and stating the events in which the 
power to levy such taxes shall be terminated, 
and for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 


Section 1. That the Act of the General As- 
sembly of Georgia approved March 10, 1959 (Ga. 
L. 1959, p. 157) entitled “An Act to provide 
for the support of independent school sys- 


tems which municipal corporations are author- 
ized by the Constitution to maintain; to author- 
ize ad valorem taxation for the support of such 
school systems; to limit the purposes for which 
the power of taxation may be exercised in the 
support of such independent school systems; 
and for other purposes,” be and the same is here- 
by amended by striking and repealing all of 
section 2 of said Act, and inserting in lieu thereof 
a new section 2 as follows: 


“Section 2. The authority hereby con- 
ferred upon municipal corporations to levy 
taxes may be exercised only for the purpose 
of levying such taxes for the support of 
separate public schools for the white and 
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colored races. Whenever any public school 
system operated by any municipal corpora- 
tion of this State shall admit any member 
of the colored race to any school maintained 
by said school system for members of the 
white race, or shall admit any member of 
the white race to any school maintained by 
said school system for members of the col- 
ored race, or shall otherwise admit members 
of the white and colored races to the same 
school, then all power conferred upon any 
such municipal corporation by this Act shall 
immediately terminate and cease to be ef- 
fective and no such municipal corporation 
shall thereafter have power or authority to 
levy any tax, ad valorem or otherwise, for 
the support and maintenance of public 
schools; and the Superior Court of the 
county shall have jurisdiction to enjoin any 
attempt to exercise any such power at the 
suit of any taxpayer of the municipality; 
provided, however, that the closing of any 
public school within such municipality by 
authority of State law shall not prevent the 
exercise of the power of taxation conferred 
by this Act for the support of public schools 
thereafter continued in operation as separate 
public schools for the white and colored 
races. Notwithstanding anything to the con- 
trary in any section of this Act as amended, 


each municipal corporation, having an inde- 
pendent or public school system as referred 
to in section 1 hereof, shall have the power 
to and may levy and collect any tax, the 
lien of which attached prior to the admission 
of one or more members of both white and 
colored races to the same public school 
maintained by such municipal corporation, 
and the proceeds of said tax may be used 
for the support of any public school in said 
system until one or more members of both 
the white and colored races are admitted to 
that public school, or to satisfy indebtedness 
incurred to provide funds for the support 
of public schools in said system, which in- 
debtedness was incurred prior to the admis- 
sion of members of both the colored and 
white races to any one public school in said 
system. The certificate of the person or per- 
sons authorized to borrow money on behalf 
of any such municipal corporation shall be 
conclusive for the purposes of the preceding 
sentence as to the fact that no members of 
both the white and colored races have been 
admitted to any one public school in said 
system prior to the time of the making of any 
such loan.” 


Section 2. That all laws and parts of laws in 


conflict with this Act be and the same are hereby 
repealed. 





EDUCATION 


Scholarships—Virginia 


Chapter 448 of the 1960 Acts of the General Assembly of Virginia, approved by the gov- 
ernor March 31, 1960, provides for the establishment of state and local scholarships in 
private, non-sectarian schools in or outside the locality in which the recipients live, and in 


public schools outside the locality. 


AN ACT to encourage the education of the 
children of the Commonwealth by providing 
State scholarships and authorizing the govern- 
ing bodies of counties, cities and towns to 
provide local scholarships for the education of 
such children in nonsectarian private schools 
located in or outside, and in public schools 
located outside, the locality in which they 
reside; to provide for the manner in which 


such scholarships shall be made available; 
to make unlawful the improper obtaining or 
expending of funds provided for such scholar- 
ships; to provide for the manner in which 
local scholarships shall be available under cer- 
tain circumstances, and the minimum amount 
of such scholarships; and to repeal Chapter 53, 
Acts of Assembly, Extra Session, 1959, and 
Chapter 7.2 of Title 22 of the Code, consisting 
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of §§ 22-115.22 through 22-115.28, relating to 
grants for education of children in private 
schools. 


Be it enacted by the General Assembly of 
Virginia: 
1. § 1. The General Assembly, mindful of the 
need for a literate and informed citizenry, and 
being desirous of advancing the cause of educa- 
tion generally, hereby declares that it is the 
policy of this Commonwealth to encourage the 
education of all of the children of Virginia. In 
furtherance of this objective, and to afford each 
individual freedom in choosing public or private 
schooling, the General Assembly finds that it is 
desirable and in the public interest that scholar- 
ships should be provided from the public funds 
of the State for the education of the children 
in nonsectarian private schools in or outside, and 
in public schools located outside, the locality 
where the children reside; and that counties, 
cities and towns, if the town be a separate school 
district approved for operation, should be author- 
ized to levy taxes and appropriate public funds 
to provide for such scholarships. 


§ 2. Every child in this Commonwealth be- 
tween the ages of six and twenty who has not 
finished or graduated from high school, and who 
desires to attend a nonsectarian private school 
located in or outside, or a public school located 
outside, the locality in which such child resides, 
shall be eligible and entitled to receive a State 
scholarship in the amount of one hundred and 
twenty-five dollars per school year, if attending 
an elementary school and one hundred fifty dol- 
lars if attending a high school. 


§ 3. The governing body of each county, city 
or town, if the town be a separate school district 
approved for operation, is authorized to appro- 
priate funds to provide local scholarships in such 
amount as they may deem proper, not less than 
the amount specified in this Act, for the educa- 
tion of children residing therein, in nonsectarian 
private schools located in or outside, and in 
public schools located outside, such county, city 
or town. 


§ 4. Every child between the ages of six and 
twenty, residing in any county, city, or town 
which provides for the payment of local scholar- 
ships under the provisions of this Act, who has 
not finished or graduated from high school, and 
who desires to attend a nonsectarian private 


school located in or outside, or a public school 
located outside, such county, city, or town, shall 
be eligible and entitled to receive such local 
scholarship. The amount of the scholarship, if 
provided, shall be at least that amount which, 
with the addition of the State scholarship of one 
hundred and twenty-five dollars or one hundred 
and fifty dollars as provided by section two of 
this Act, v ould equal two hundred and fifty dol- 
lars, if the child attends an elementary school or 
two hundred seventy-five dollars if the child 
attends a high school, or the amount equal to 
the actual cost of tuition at the school attended 
by such child, or the total cost of operation, ex- 
cluding debt service and capital outlay, per 
pupil in average daily attendance in the public 
schools of the county, city, or town providing 
such scholarships, as determined by the Super- 
intendent of Public Instruction for the school 
year in which public schools were last operated 
in such locality, whichever of such three sums 
is the lowest. 


§ 5. The State Board of Education is hereby 
authorized and directed to promulgate rules and 
regulations for the payment of such scholarships, 
and the administration of this Act generally. 
Such rules and regulations may prescribe the 
minimum academic standards that shall be met 
by any nonsectariari private school attended by 
a child to entitle such child to a scholarship, but 
shall not deal in any way with the requirements 
of such school concerning the eligibility of pupils 
who may be admitted thereto. The State Board 
of Education may also provide for the payment 
of such scholarships in installments, and for their 
proration in the case of children attending school 
less than a full school year. 


§ 6. If the governing body of a county, city, 
or town authorized by section three of this Act 
to provide local scholarships fails to provide 
such scholarships for those entitled thereto, the 
State Board of Education shall authorize and 
direct the Superintendent of Public Instruction, 
under rules and regulations of the State Board 
of Education, to provide for the payment of such 
scholarships on behalf of such county, city, or 
town to the extent hereinafter mentioned. In 
such event the Superintendent of Public Instruc- 
tion shall, at the end of each month, file with the 
State Comptroller and with the governing body 
and school board of such county, city, or town a 
statement showing all disbursements so made on 
behalf of such county, city, or town, and the 
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Comptroller shall, from time to time, as such 
funds become available, deduct from other State 
funds appropriated for distribution to such 
county, city or town the amount required to reim- 
burse the State for expenditures incurred under 
the provisions of this section, provided that in no 
event shall any funds to which such county, city, 
or town may be entitled under the provisions of 
Title 63 of the Code or for the operation of 
public schools be withheld under the provision 
of this section. 


§ 7. It shall be unlawful for any person to 
obtain, seek to obtain, expend, or seek to expend, 
any scholarship funds for any purpose other 
than in payment of or reimbursement for the 
tuition costs for the attendance of his child or 
ward at a nonsectarian private school in or out- 
side the county, city, or town making such 
scholarship grant, or a public school located 
outside such county, city, or town. A violation of 
this section shall, except for offenses punishable 


under § 18-237 of the Code, constitute a mis- 
demeanor and be punished as provided by law. 


§ 8. If any part or parts, section, subsection, 
sentence, clause or phrase of this act or the ap- 
plication thereof to any person or circumstance 
is for any reason declared unconstitutional, such 
decision shall not affect the validity of the re- 
maining portions of this act which shall remain 
in force as if such act had been passed with the 
unconstitutional part or parts, section, subsection, 
sentence, clause, phrase or such application 
thereof eliminated; and the General Assembly 
hereby declares that it would have passed this 
act if such unconstitutional part or parts, section, 
subsection, sentence, clause or phrase had not 
been included herein, or if such application had 
not been made. 


2. That Chapter 53, Acts of Assembly, Extra 
Session 1959, and Chapter 7.2 of Title 22 of the 
Code of Virginia, consisting of §§ 22-115.22 
through 22-115.28, are hereby repealed. 





EDUCATION 


Tax Allowances—Virginia 


Chapter 191 of the Acts of the 1960 regular session of the General Assembly of Virginia, 
approved by the governor March 4, 1960, permits local governing bodies to allow local tax 
credit for contributions to certain nonprofit, nonsectarian private schools. 


AN ACT to provide that the governing bodies 
of counties, cities and towns may provide that 
contributions made by persons to certain non- 
profit, nonsectarian, private schools shall con- 
stitute a credit against the liability of any such 
person for county, city or town real estate or 
personal property taxes; to provide how such 
credit may be obtained; and to repeal certain 
acts and parts of acts. 


Be it enacted by the General Assembly of 
Virginia: 
1. § 1. The governing body of any county, city 
or town may provide that contributions to pri- 
vate schools as hereinafter defined may be de- 
ducted from real estate and personal property 
taxes due the city, county or town for the year 


during which such contributions were made, 
subject to the limitations set forth in this act. 


§ 2. The governing body of such county, city 
or town may fix the maximum deduction which 
shall be allowed, but in no case shall the amount 
of any deduction allowed under the provisions 
of this act exceed twenty-five per centum of 
any tax due. 


§ 3. For the purposes of this act, the term 
“private school” shall mean only those nonprofit, 


_ honsectarian, private elementary and secondary 


schools, either in operation or chartered for 
operation within the succeeding year, which are 
located in the county, city or town in which a 
deduction under this act is claimed, and which 
offer a course of systematic educational instruc- 
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tion of not less than one hundred eighty days 
duration per year or the substantial equivalent 
thereof. 


§ 4. No credit shall be allowed for any con- 
tribution made to any private school under the 
provisions of this act unless the person seeking 
such credit files with the tax collecting official 
of his county, city or town at the time his taxes 
are due and payable his own affidavit, setting 
forth the name and address of the school to 
which the contribution was made, the date 
thereof, the name and address of the person 
making the contribution, the amount of such 
contribution, the fact that no scholarship, reduc- 
tion in fees or charges, rebate or remission of 
charges or scholarship or other benefit was 
granted such person or his children directly or 
indirectly as a result of such contribution, and 
whether or not any refund has been, or will be, 


made to such person. Upon the presentation of 
any such affidavit, the tax collecting official shall 
deduct from the amount of taxes due by such 
person on account of real estate or personal 
property the amount of such contribution. When 
the taxpayer shall have paid the balance re- 
maining of such taxes, he shall thereupon be 
discharged from any further liability for the 
taxes assessed against his personal or real prop- 
erty by his county, city or town for the year in 
which such taxes were payable. 


§ 5. It shall be unlawful and constitute a 
misdemeanor for any person falsely to claim a 
credit, or seek to claim a credit, for a contribu: 
tion which would entitle him to a credit against 
his taxes not in accordance with the provisions 
of this act. 


2. All acts and parts of acts in conflict herewith 
are repealed to the extent of such conflict. 





CHURCH PROPERTY 
Removal of Trustees—Mississippi 


Senate Bill 1619 of the 1960 Regular Session of the Mississippi Legislature, approved by the 
governor March 31, 1960, allows a majority of the local beneficiaries of a charitable, educa- 
tional, or religious trust to petition for a court discharge of the trustees, or others exercis- 
ing control, when a “deep-seated and irreconcilable hostility or tension” exists between the 
local beneficiaries and the trustees. In order to be eligible for such relief, the local bene- 


ficiaries or their predecessors must have contributed all or a substantial portion of the 


corpus of the trust. 


AN ACT to provide a method for the removal 
of trustees and others exercising authority 
over certain classes of trusts, and for the ap- 
pointment of successor-trustees. 


Be it enacted by the legislature of the State of 
Mississippi: 
SECTION 1. When used in this Act, the fol- 
lowing words and phrases shall have the mean- 
ings ascribed to them hereby: 


(a) Trust. For the purposes of this Act, 
the term “Trust” shall be limited to express 
or implied trusts created for educational, 
charitable or religious purposes where all or 
a substantial part of the corpus thereof shall 
have been contributed by the local bene- 


ficiaries (as hereinafter defined), or by their 
predecessor beneficiaries; and where said 
corpus shall consist of real or personal prop- 
erty situated within the State of Mississippi. 
This Act shall have no application to private 
trusts, either express or implied; to trusts 
administered by any public governmental 
authority; or to trusts for educational, charit- 
able or religious purposes where all or a 
substantial portion of the corpus shall not 
have been contributed by the local bene- 
ficiaries thereof, or by their predecessor 
beneficiaries. 

(b) Local beneficiaries. For purposes of 
this Act, the term “local beneficiaries” shall 
mean those persons residing within the State 
of Mississippi who shall have contributed 
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(or whose predecessor beneficiaries shall 
have contributed) all or a substantial part 
of the corpus of the Trust, as above defined, 
and who shall locally, immediately, and di- 
rectly enjoy the benefits of such Trust. 

(c) Majority of beneficiaries. For pur- 
poses of this Act, the term “majority of bene- 
ficiaries” shall be defined as sixty-six and 
two-thirds per cent (66 2/3%) of the adult 
local beneficiaries residing within the State 
of Mississippi and enjoying locally and im- 
mediately and directly the benefits of such 
Trust. 


SECTION 2. When a majority of the local 
beneficiaries of any educational, charitable or 
religious Trust (all as hereinabove defined) 
shall determine that there exists a deep-seated 
and irreconcilable hostility or tension between 
them and any or all of the trustees or others 
in authority exercising control over the admin- 
istration of such Trust; then, and in such events, 
said majority of the local beneficiaries may file 
a bill of complaint in the Chancery Court of the 
county wherein any part of the corpus of said 
Trust is situated, setting forth the grounds for 
relief as stated herein and praying for a decree 
of the court discharging all existing trustees 
and all others in authority exercising control over 
the administration of such trust (by whatever 
name designated) and for the appointment of 
other trustees who shall, upon their appointment 
and qualification in conformity with the terms 
of the decree of the Chancery Court, thereupon 
become vested with complete control and au- 
thority over the corpus of said Trust. All suc- 
cessor-trustees so appointed and qualified shall 


be citizens of the State of Mississippi, residing 
within the jurisdiction of the court appointing 
them, and who shall be a local beneficiary as 
defined in Sub-section (b) of Section 1 of this 
Act. However, before entering a decree remov- 
ing the existing trustees and all others in author- 
ity exercising control over the administration of 
such Trust and appointing successor-trustees, 
the Chancery Court shall first find affirmatively 
that the conditions set forth in this Section as 
alleged in the bill of complaint actually exist. 
The acting trustees and all others in authority 
with respect to said Trust shall be made parties 
defendant to the bill of complaint; shall be 
summoned in the manner provided by law; and 
shall be afforded every statutory right to plead, 
answer or demur to the bill of complaint ex- 
hibited against them, and to appear and be heard 
in opposition thereto. 


SECTION 3. In any proceeding brought under 
the provisions of this Act, the Chancery Court 
having jurisdiction of the same shall be clothed 
with the full powers of a court of equity, com- 
petent to adjudicate any and all matters inci- 
dental or collateral to the principal cause, in- 
cluding, but not limited to, the preservation of 
all liens. 


SECTION 4. The provisions of this Act shall 
be severable, and in the event any phrase, 
clause, sentence or provision of this Act be held 
to be unconstitutional, such shall not affect or 
invalidate the remaining portion thereof. 


SECTION 5. This Act shall take effect and be 
in force from and after its passage. 





CIVIL DISTURBANCES 
Disturbing the Peace—Alabama 


Ordinance No. 11-60 of the Board of Commissioners of Montgomery, Alabama, approved 
March 22, 1960, makes it unlawful “for any person . . . to disturb the peace of others by 
violent, profane, indecent, offensive or boisterous conduct or language, or by conduct calcu- 


lated to provoke a breach of the peace.” 


Be It Ordained, By The Board Of Commis- 
sioners of The City Of Montgomery, Alabama, 


as follows: 


Section 1. That Section 18, Chapter 20, of the 
1952 Code of the City of Montgomery, Alabama, 
shall be amended to read as follows: 








Section 18. It shall be unlawful for any person 
in the city to disturb the peace of others by 
violent, profane, indecent, offensive or boisterous 
conduct or language, or by conduct calculated 
to provoke a breach of the peace. 

Section 2. All ordinances and parts of ordi- 
nances in conflict herewith are hereby repealed. 
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Section 3. This ordinance shall take effect as 
provided by law after passage, approval and 
publication. 

Adopted March 22, 1960. 


SILAS D. CATER 
City Clerk 





CIVIL RIGHTS 


Coimmission—Kentucky 


Chapter 76 of the 1960 regular session of the Kentucky General Assembly, approved by 
the governor March 21, 1960, creates a “Commission on Human Rights.” The commission 
is empowered to encourage fair treatment for all, to foster mutual understanding, to con- 
duct research, and to receive and investigate complaints of discrimination. The commission is 
granted no rule-making power, and its function is described as a forum for minority groups. 


AN ACT to promote better understanding be- 
tween the races, discourage discrimination, 
and to establish a commission on Human 
Rights, designating the members thereof, de- 
fining its duties and powers, and making an 
appropriation thereto. 


Be it enacted by the General Assembly of the 
Commonwealth of Kentucky: 


Section 1. As used in this Act, discrimination 
shall mean any unfair treatment based on race 
or national ancestry. 

Section 2. There is hereby created a commis- 
sion on Human Rights. The commission shall 
consist of eleven members, one to be appointed 
from each Congressional district and three from 
the state at large. The Governor shall appoint 
all members, and shall name one member as 
chairman. Of the eleven members first appointed, 
three shall serve for one year, four for two years 
and four for three years. Thereafter all mem- 
bers of the commission shall be appointed for 
three years. In the event of the death or resig- 
nation of a member, his successor shall be ap- 
pointed to serve the unexpired term for which 
such member had been appointed. 

Section 3. The function of the commission 
shall be to encourage fair treatment for, to 
foster mutual understanding and respect among 
and to discourage discrimination against any 
racial or ethnic group or its members. 


Section 4. The powers and duties of the Com- 
mission shall be: 

(1) To employ an executive director and other 
necessary personnel within the limits of funds 
made available. 

(2) To conduct research projects or make 
studies into and public reports on discrimina- 
tion in Kentucky. 

(3) To receive and investigate complaints of 
discrimination and to recommend ways of elim- 
inating any injustices occasioned thereby. 

(4) To hold public hearings and request the 
attendance of witnesses. 

(5) To cooperate with other organizations, 
public and private, to discourage discrimination. 

(6) To encourage fair treatment for all per- 
sons regardless of race or national ancestry. 

(7) To make an annual report to the Governor 
of its activities under this Act. 

Section 5. To carry out the purposes of this 
Act, there is appropriated to the commission 
out of the General Expenditure Fund in the 
State Treasury the sum of twelve thousand five 
hundred dollars for the 1960-61 fiscal year, and 
twelve thousand five hundred dollars for the 
1961-62 fiscal year. 

Section 6. The Commission created by Section 
2 of this Act shall be and remain only a forum 
for minority groups to seek peaceful solutions of 
racial problems, and nothing in this Act shall be 
construed to give to the Commission any power 
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or authority to promulgate rules or regulations 
except those necessary for its own internal or- 
ganization and operation, nor to execute any law 
or regulation, nor to otherwise do or perform 


any act or thing whatsoever designed to, or 
resulting in the forced integration of any pri- 
vately owned or operated business, facility or 
other activity. 





CIVIL RIGHTS 
State Action—New York 


Chapter 219 of the 1960 session of the New York Legislature, approved by the governor 
March 15, 1960, amends that state’s civil rights law to require litigants instituting action 
under the statute to notify the state attorney general. 


AN ACT to amend the civil rights law and the 
penal law, in relation to requiring parties 
commencing an action relating to discrimina- 
tion on account of race, color, creed, religion, 
national origin or ancestry to notify the at- 
torney general. 


The People of the State of New York, repre- 
sented in Senate and Assembly, do enact as fol- 
lows: 


Section 1. Section eighteen-d of the civil 
rights law is hereby amended by adding thereto 
a new subdivision, to be subdivision three, to 
read as follows: 


3. At or before the commencement of any ac- 
tion under this section, notice thereof shall be 
served upon the attorney general. 


§ 2. Section forty-one of such law, as last 
amended by chapter four hundred seventy-eight 
of the laws of nineteen hundred forty-two, is 
hereby amended to read as follows: 


§ 41. Penalty for violation. Any person who or 
any agency, bureau, corporation or association 
which shall violate any of the provisions of sec- 
tions forty, forty-a, forty-b or forty-two or who 
or which shall aid or incite the violation of any 
of said provisions and any officer or member of 
a labor organization, as defined by section forty- 
three of this chapter, or any person representing 
any organization or acting in its behalf who 
shall violate any of the provisions of section 
forty-three of this chapter or who shall aid or 
incite the violation of any of the provisions of 


such section shall for each and every violation 
thereof be liable to a penalty of not less than 
one hundred dollars nor more than five hundred 
dollars, to be recovered by the person aggrieved 
thereby or by any resident of this state, to whom 
such person shall assign his cause of action, in 
any court of competent jurisdiction in the county 
in which the plaintiff or the defendant shall re- 
side; and such person and the manager or owner 
of or each officer of such agency, bureau, corpo- 
ration or association, and such officer or member 
of a labor organization or person acting in his 
behalf, as the case may be shall, also, for every 
such offense be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined not 
less than one hundred dollars nor more than five 
hundred dollars, or shall be imprisoned not less 
than thirty days nor more than ninety days, or 
both such fine and imprisonment. At or before 
the commencement of any action under this sec- 
tion, notice thereof shall be served upon the at- 
torney general. 


§ 3. Section seven hundred one of the penal 
law, as added by chapter nine hundred ten of 
the laws of nineteen hundred forty-one, is here- 
by amended to read as follows: 


§ 701. Penalty for violation. Any person who 
shall violate any of the provisions of the fore- 
going section, or who shall aid or incite the vio- 
lation of any of said provisions shall for each and 
every violation thereof be liable to a penalty of 
not less than one hundred dollars nor more than 
five hundred dollars, to be recovered by the 
person aggrieved thereby in any court of com- 
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petent jurisdiction in the county in which the 
defendant shall reside; and shall, also, for every 
such offense be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined not 
less than one hundred dollars nor more than five 
hundred dollars, or shall be imprisoned not less 
than thirty days nor more than ninety days, or 


both such fine and imprisonment. At or before 
the commencement of any action under this sec- 
tion, notice thereof shall be served upon the 
attorney general. 


§ 4. This act shall take effect July first, nine- 
teen hundred sixty. 





ELECTIONS 


Registrations—Virginia 





Chapter 288 of the 1960 regular session of the General Assembly of Virginia, signed by the 
governor March 15, 1960, amends the Virginia code to allow the registrar to furnish a form 
for the use of registrants. (For an opinion of the Virginia Attorney General on the scope of 


this Act, see 5 Race Rel. L. Rep. 565, infra). In the text below, the new material is 


italicized. 


An Act to amend and reenact § 24-68, as 
amended, of the Code of Virginia, relating to 
the requirement for application for registra- 
tion to be in handwriting of applicant. 


Be it enacted by the General Assembly of 
Virginia: 


1. That § 24-68, as amended, of the Code of 
Virginia, be amended and reenacted as follows: 


§ 24-68. Such applicant, unless physically un- 


able to do so, shall make application to the 
registrar in his own handwriting, on a form 
which may be provided by the registration 
officer, without aid, suggestions, or memoran- 
dum, ° in the presence of the registrar, stating 
therein his name, age, date, and place of birth, 
residence, and occupation at the time and for 
the one year next preceding, and whether he 
has previously voted and if so, the state, county, 
and precinct in which he voted last. 





GOVERNMENTAL FACILITIES 


Libraries—Virginia 


The City Council of Danville, Virginia, on April 4, 1960, enacted an ordinance restricting the 
use of the public library to the present holders of cards, and giving the city manager au- 
thority to close all library facilities if operation becomes impracticable. 


WHEREAS, the facilities of the Danville 
Public Library are overtaxed by the demand 
of its patrons, 


NOW THEREFORE, BE IT ORDAINED by 
the Council of the City of Danville, as follows: 
That the Central Library building located in 
the Memorial Mansion be used only by the pres- 
ent holder of library cards issued from the cen- 


tral library; and that no further membership 
cards be issued until further order of the Coun- 
cil; and, 

That the City Manager be charged with re- 
sponsibility of carrying out this pronounced pol- 
icy with the full power to close all Library fa- 
cilities should it appear that its administration 
has become unpracticable and to report the same 
to Council. 
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LITIGATION 
Barratry—Georgia 


Act No. 910 of the 1960 regular session of the General Assembly of Georgia, approved by 
the governor March 17, 1960, redefines and prescribes penalities for the crime of barratry. 
A 1957 Act with the same purpose (2 Race Rel. L. Rep. 501) was repealed. 


AN ACT to revise the laws of Georgia relating 
to the offense of barratry; to repeal section 
26-4701 of the Code, defining the offense of 
common barratry; to repeal an act approved 
March 19, 1957 (Ga. L. 1957, Vol. I, p. 658) 
defining the crime of barratry and conspiracy 
to commit barratry; to redefine the offenses 
of barratry and conspiracy to commit barratry; 
to prescribe felony and misdeameanor penalties 
therefor; to provide for the bringing of in- 
junction suits to enjoin violations of this act; 
to provide that the provisions of this act shall 
be separable; to repeal conflicting laws; and 
for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 


Section 1. Section 26-4701 of the Code, relating 
to the offense of common barratry, is hereby 
repealed. 


Section 2. An Act defining the crimes of bar- 
ratry and conspiracy to commit barratry, and 
prescribing penalties therefor, approved March 
19, 1957, (Ga. L. 1957, Vol. I, p. 658), is hereby 
repealed in its entirety. 


Section 3. (a) Any person who shall commit 
the crime of barratry as hereinafter defined shall 
be guilty of a felony and punished by fine not 
to exceed five thousand dollars, imprisonment 
of not less than one year nor more than three 
years, or both. 

(b) As used in this Act, the crime of barratry 
is hereby defined to include any of the follow- 
ing: 


1. Any person who frequently excites and 
stirs up suits and quarrels between indi- 
viduals, or between any individual and the 
State or any of its agencies, instrumentali- 
ties, public corporations or authorities, or 
between any legal entity, either at law, 
equity, before any administrative tribunal, or 
otherwise. 

2. Any attorney who files or institutes any 
action, litigation or other proceeding, either 
at law, equity or otherwise, before any state 
or federal court, or any other person who 


causes such action, litigation, or proceeding 
to be filed or instituted, without obtaining 
due and proper authorization from the plain- 
tiff, movant or complainant therein. For pur- 
poses of this act, any contract or other 
written instrument purporting to be authori- 
zation for such action, litigation or proceed- 
ing, shall be prima facie evidence of 
authorization, but shall not be conclusive 
where fraud or misrepresentation is shown. 

3. Any attorney who solicits, or who after 
soliciting, advocates, urges or encourages or 
any other person who solicits, advocates, 
urges or encourages the bringing of any 
action, litigation or other proceeding before 
any state or federal court, or before any 
administrative agency of the state or any 
political subdivision thereof, and thereafter 
defrays or offers to defray the costs of main- 
taining such action, litigation or other pro- 
ceeding, or to furnish counsel or other legal 
assistance in connection therewith. Nothing 
herein shall apply to any contingent fee 
contract between an attorney and client un- 
less such attorney or any one acting in his 
behalf solicited such contract without being 
first consulted by the client or the client's 
representative. 

4, Any attorney or other person who offers 
any money, property, or other thing of 
value to any person as an inducement to the 
institution by or on behalf of such person 
of any action, litigation or other proceeding 
before any state or federal court or before 
any administrative agency of the state or any 
political subdivision thereof. 


(c) As used in this Act, the term “person” 
includes natural persons, corporations, whether 
profit or nonprofit, and associations. 


Section 4. If two or more persons conspire, 


. confederate or agree to commit the crime of 


barratry, and one or more of such persons do 
any act to effect the object of the conspiracy, 
each shall be guilty of a misdemeanor and on 
conviction thereof shall be punished as prescribed 
by law. 
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Section 5. In the event any section, subsection, 
sentence, clause or phrase of this Act shall be 
declared or adjudged invalid or unconstitutional, 
such adjudication shall in no manner affect the 
other sections, subsections, sentences, clauses, 
or phrases of this Act, which shall be and remain 
in full force and effect, as if the section, sub- 
section, sentence, clause, or phrase so declared 


or adjudged invalid or unconstitutional was not 
originally a part thereof. The legislature hereby 
declares that it would have passed the remain- 
ing parts of this Act if it had known that such 
part or parts thereof would be declared or ad- 
judged invalid or unconstitutional. 


Section 6, All laws and parts of laws in con- 
flict with this act are hereby repealed. 





MORTGAGE LOANS 


Anti-Discrimination—Massachusetts 


Chapter 163 of the 1960 Acts of the Massachusetts Legislature, approved by the governor 
March 7, 1960, makes it unlawful to discriminate in the granting of mortgage loans because 
of the prospective borrower’s race, color, religious creed, national origin or ancestry. 


AN ACT providing that a person engaged in the 
business of granting mortgage loans shall not 
discriminate against any person in the grant- 
ing of such loan because of race, color, re- 
ligious creed, national origin, or ancestry. 


Be it enacted, etc., as follows: 


Section 1. Section 3 of chapter 151B of the 
General Laws is hereby amended by striking out 
subsection 6, as amended by section 3 of chapter 
697 of the acts of 1950, and inserting in place 
thereof the following subsection:— 

6. To receive, investigate and pass upon com- 
plaints of unlawful practices, as hereinafter 


defined, alleging discrimination because of race, 
color, religious creed, national origin, age, or 
ancestry. 


Section 2. Section 4 of said chapter 151B is 
hereby amended by inserting after subsection 
3A, inserted by chapter 274 of the acts of 1955, 
the following subsection:— 

3B. For any person engaged in the business of 
granting mortgage loans to discriminate against 
any person in the granting of any mortgage loan, 
including but not limited to the interest rate, 
terms or duration of such mortgage loan, be- 
cause of his race, color, religious creed, national 
origin, or ancestry. 





ORGANIZATIONS 


National Affiliation—Louisiana 





Act No. 260 of the 1958 session of the Legislature of Louisiana, approved by the governor 
July 2, 1958, prohibts the affiliation of Louisiana non-trading corporations with out-of-state 
organizations which have officers who are members of “Communist, Communist-front or 
subversive organizations as cited by the House of Congress un-American Activities Commit- 
tee, or the United States Attorney.” Such corporations are required to file affidavits as to the 
absence of such affiliations among its national officers. 


AN ACT to prohibit non-trading corporations, 
partnerships and associations engaged in social, 
educational or political activities from being 


affiliated with any similar out of State or 
foreign organization, officers or directors of 
which are members of Communist, Commu- 

















nist-front or subversive organizations; to re- 
quire such organizations to file affidavits with 
the Secretary of State; to fix penalties for 
violations thereof, and to repeal all laws or 
parts of law ? in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Non-trading corporations, partner- 
ships and associations of persons operating in 
the State of Louisiana and engaged in social, 
educational or political activities are prohibited 
from being affiliated with any foreign or out of 
State non-trading corporations, partnerships or 
associations of persons, any of the officers or 
members of the board of directurs of which are 
members of Communist, Communist-front or 
subversive organizations, as cited by the House 
of Congress un-American Activities Committee, 
or the United States Attorney. Reports or in- 
formation from the files of the Committee on un- 
American Activities of the U.S. House of Repre- 
sentatives shall constitute prima facie evidence 
of such membership in said organizations. 


Section 2. As a condition precedent to being 
authorized to operate or conduct any activities 
in the State of Louisiana, every non-trading cor- 
poration, partnership or association of persons 
engaged in social, educational or political 


l. As it appears in the enrolled bill. 
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activities, affiliated with any similar non-trading 
corporation, partnership or association of per- 
sons, chartered, created or operating under the 
laws of any other State, shall file with the Secre- 
tary of State yearly, on or before December 31, 
an affidavit attesting to the fact that none of the 
officers of such out of State or foreign corpora- 
tion, partnership or association of persons with 
which it is affiliated, is a member of any such 
organization cited by the House of Congress un- 
American Activities Committee, or the United 
States Attorney General, as Communist, Com- 
munist-front or subversive. 


Section 3. Failure to file such affidavit shall 
constitute a misdemeanor, and the officers and 
members of such non-trading corporation, part- 
nership or association of persons operating in 
this State and affiliated with such out of State 
or foreign organizations, failing to file such affi- 
davit, shall be deemed guilty of a misdemeanor 
and upon conviction by a court of competent 
jurisdiction shall be fined $100.00 and imprisoned 
30 days in the parish jail. 


Section 4. Any false statement under oath con- 
tained in such affidavit filed with the Secretary 
of State shall constitute perjury and shall be 
punished as provided by LRS 14:123. 


Section 5. All laws or parts of laws in conflict 
herewith are hereby repealed. 





PARADES, PROCESSIONS 


Permit—Alabama 


Ordinance No. 12-60 of the Board of Commissioners of Montgomery, Alabama, approved 
March 22, 1960, makes it unlawful to promote, organize or hold a parade or procession with- 
out obtaining a permit, and sets up procedures and criteria for the issuance of such permits. 


Be It Ordained, By The Board of Commission- 
ers Of The City of Montgomery, Alabama, as 
follows: 


Section 1. That Section 92 of Chapter 18 of the 


1952 Code of the City of Montgomery, Alabama, - 


shall be amended to read as follows: 

Section 92. It shall be unlawful to promote, 
organize or hold, or to assist in organizing or 
holding, or to take part or participate in, any 





parade or procession or other public demonstra- 
tion in the streets or other public ways of the 
city, unless a permit therefor has been secured 
from the Board of Commissioners of the City of 
Montgomery, Alabama. 


To secure such permit, written application 
shall be made to the Board of Commissioners of 
the City of Montgomery, Alabama, setting forth 
the hour and date, the probable number of per- 
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sons, vehicles, and animals which will be en- 
gaged in such parade, procession or other public 
demonstration, the purpose for which it is to be 
held or had and the streets or other public ways 
over, along or in which it is desired to have or 
hold such parade, procession or public demon- 
stration. The Board of Commissioners of the City 
of Montgomery, Alabama, shall grant a written 
permit for such parade, procession or public 
demonstration, prescribing the streets or other 
public ways which may be used therefor, unless 
in its judgment the public welfare, peace, safety, 
health, decency, good order, morals or con- 
venience require that it be refused. It shall be 
unlawful to use for such purposes at the hour 
and on the date requested any other streets or 
public ways than those set out in the said permit. 

This ordinance shall not apply to funeral pro- 
cessions. 


Section 2. Any person violating any of the pro- 
visions of this ordinance shall upon conviction, 
be fined not less than one nor more than one- 
hundred dollars, or sentenced to hard labor for 
the City of Montgomery, Alabama, not exceeding 
six months, one or both at the discretion of the 
Recorder trying the case. 


Section 3. All ordinances and parts of ordi- 
nances in conflict herewith are hereby repealed. 


Section 4. This ordinance shall take effect as 
provided by law after passage, approval and 
publication. 


Adopted March 22, 1960. 


SILAS D. CATER, 
City Clerk 





RECREATIONAL FACILITIES 
Restricted Use—Virginia 


An ordinance of the Danville, Virginia, City Council, approved April 4, 1960, restricts the 
use of the city’s recreational facilities to the neighborhoods in which they are located, and 
allows the city manager to close such facilities when administration and operation becomes 


impracticable. 


WHEREAS, the recreation facilities of the 
department of recreation of the City of Danville 
have been established to meet the requirements 
of the neighborhood wherein they are presently 
located; and, 

WHEREAS, it is the judgment of the Council 
that the utilization of such neighborhood facili- 
ties by persons from other neighborhoods will 
bring about overcrowded conditions therein 
which may provoke a breach of the peace and 
good order of the City of Danville. 

NOW THEREFORE, be it ordained by the 
Council of the City of Danville: 


That it is the policy of the Council that any 
recreational facility shall be used by members 
of the neighborhood in which such facility is 
located; and, 

That the City Manager be charged with the 
responsibility of carrying out this pronounced 
policy, with the full power to close any and all 
recreational facilities should it appear that their 
administration or operation has become imprac- 
ticable, or that a breach of the peace is im- 
minent or likely and to report the same to 
Council. 
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TRESPASS 
Conspiracy—Virginia 
Chapter 99 of the 1960 Acts of the General Assembly of Virginia, approved by the governor 


February 25, 1960, makes it unlawful for any person “to conspire, confederate or combine 
with another or others in this State to go upon or remain upon the lands, buildings or prem- 


ises of another . 


. - having knowledge that any of them have been forbidden . . 


. to do so by 


the owner, lessee, custodian or other person lawfully in charge thereof. . . .” 


An Act to amend the Code of Virginia by adding 
thereto a new section numbered 18-7.1, to 
prohibit a person from conspiring, confeder- 
ating or combining with another or others to 
trespass upon certain property and to provide 
penalties for violations. 


Be it enacted by the General Assembly of 
Virginia: 


1. That the Code of Virginia be amended by 
adding a new section numbered 18-7.1 as fol- 
lows: 


§ 18-7.1.—If any person shall conspire, con- 
federate or combine with another or others in 
this State to go upon or remain upon the lands, 
buildings or premises of another, or any part, 
portion or area thereof, having knowledge that 
any of them have been forbidden, either orally 


or in writing, to do so by the owner, lessee, 
custodian or other person lawfully in charge 
thereof, or having: knowledge that any of them 
have been forbidden to do so by a sign or signs 
posted on such lands, buildings, premises or 
part, portion or area thereof at a place or places 
where it or they may reasonably be seen, he 
shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a 
fine of not more than one thousand dollars or by 
confinement in jail not exceeding twelve months, 
or by both such fine and imprisonment. 
Jurisdiction for the trial of any such person 
shall be in the county or city wherein any part 
of such conspiracy is planned, or in the county 
or city wherein any act is done toward the con- 
summation of such plan or conspiracy. 


2. An emergency exists and this Act is in force 
from its passage. 





TRESPASS 
Private Property—Alabama 


Ordinance No. 10-60 of the Board of Commissioners of Montgomery, Alabama, approved 
March 22, 1960, makes it unlawful to go upon or remain upon the lands, buildings, or 
premises of another after having been forbidden to do so by the owner, lessee, custodian, or 


other person in possession. 


Be It Ordained, By The Board of Commissioners 
Of The City of Montgomery, Alabama, as fol- 
lows: 


Section 1. That Section 47, Chapter 20, of the 
1952 Code of the City of Montgomery, Alabama, 
shall be amended to read as follows: 

Section 47. (a) It shall be unlawful for any 
person in the City to go upon or remain upon 
the lands, buildings or premises of another, or 
any part, portion or area thereof, after having 


been forbidden to do so, either orally or in writ- 
ing, by the owner, lessee, custodian or other 
person in possession thereof, his agent or repre- 
sentative, or after having been forbidden to do 
so by a sign or signs posted on such lands, build- 
ings, premises or part, portion or area thereof 


"at a place or places where such sign, or signs, 


may be reasonably seen. 


(b) It shall be unlawful for any person to 
solicit, urge, exhort, instigate or procure another 
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or others to do anything prohibited by paragraph 
(a) of this section. 


Section 2. All ordinances and parts of ordi- 
nances in conflict herewith are hereby repealed. 


Section 3. This ordinance shall take effect as 


provided by law after passage, approval and 
publication. 


Adopted March 22, 1960. 


SILAS D. CATER, 
City Clerk 





TRESPASS 
Private Property—Georgia 


Act 497 of the 1960 session of the Georgia General Assembly, approved by the governor Feb- 
ruary 18, 1960, makes it a misdemeanor to refuse to leave the premises of another when re- 
quested to do so by the owner or the person in charge. 


AN ACT to make it a misdemeanor for any per- 
son to refuse to leave certain premises when 
requested to do so; to repeal conflicting laws; 
and for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 


Section 1. It shall be unlawful for any per- 
son, who is on the premises of another, to refuse 


and fail to leave said premises when requested 
to do so by the owner or any person in charge 
of said premises or the agent or employee of 
such owner or such person in charge. Any per- 
son violating the provisions of this section shall 
be guilty of a misdemeanor and upon conviction 
thereof shall be punished as for a misdemeanor. 


Section 2. All laws and parts of laws in con- 
flict with this Act are hereby repealed. 





TRESPASS 
Private Property—Virginia 


Chapter 97 of the 1960 Acts of the General Assembly of Virginia, approved by the governor 
February 25, 1960, makes it unlawful to go upon or remain upon the lands, buildings or 
premises of another after being forbidden to do so by the owner, lessee, custodian, or other 


person lawfully in charge. 


An Act to amend and reenact § 18-225 of the 
Code of Virginia, to prohibit any person from 
going upon or remaining upon the lands, 
buildings or premises of another, or certain 
parts, portions or areas thereof, after having 
been forbidden to do so, and to prescribe 
penalties for violations. 


Be it enacted by the General Assembly of 
Virginia: 


1. That § 18-225 of the Code of Virginia be 
amended and reenacted as follows: 

§ 18-225.—If any person shall without author- 
ity of law go upon or remain upon the lands, 
buildings or premises of another, or any part, 
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portion or area thereof, after having been for- 
bidden to do so, either orally or in writing, by 
the owner, lessee, custodian or other person law- 
fully in charge ° thereof, or after having been 
forbidden to do so by a sign or signs posted on 
* such lands, buildings, premises or part, portion 
or area thereof at a place or places where it or 
they may reasonably seen, he shall be deemed 
guilty of a misdeameanor, and upon conviction 


thereof shall be punished by a fine of not more 
than one * thousand dollars or by confinement 
in jail not exceeding * twelve months, or by both 
such fine and imprisonment. 


This section shall not be construed to affect 
in any way the provisions of §§ 29-165 to 29-170. 


2. An emergency exists and this act is in force 
from its passage. 





TRESPASS 


Solicitation—Virginia 


Chapter 98 of the 1960 Acts of the General Assembly of Virginia, approved by the governor 
on February 25, 1960, makes it unlawful “to solicit, urge, encourage, exhort, instigate or 
procure another or others to go upon or remain upon the lands buildings, or premises of an- 


other . 


An Act to amend the Code of Virginia by adding 
thereto a new section numbered 18-225.2, to 
prohibit any person from (1) soliciting or en- 
couraging another or others to trespass upon 
certain property or (2) interfering with the 
rendition of service on certain property, and 
to prescribe penalties for violations. 


Be it enacted by the General Assembly of 

Virginia: 

1, That the Code of Virginia be amended by 
adding thereto a new section numbered 18-225.2 
as follows: 

§ 18-225.2.—If any person shall solicit, urge, 
encourage, exhort, instigate or procure another 
or others to go upon or remain upon the lands, 
buildings, or premises of another, or any part, 
portion or area thereof, knowing such other per- 
son or persons to have been forbidden, either 
orally or in writing, to do so by the owner, lessee, 


. - knowing such other person or persons to have been forbidden 
the owner, lessee, custodian or other person lawfully in charge thereof.” 


.. to do so by 


custodian or other person lawfully in charge 
thereof, or knowing such other person or persons 
to have been forbidden to do so by a sign or 
signs posted on such lands, buildings, premises 
or part, portion or area thereof at a place or 
places where it or they may reasonably be seen; 
or if any person shall, on such lands, buildings, 
premises or part, portion or area thereof prevent 
or seek to prevent the owner, lessee, custodian, 
person in charge or any of his employees from 
rendering service to any person or persons not 
so forbidden, he shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall 
be punished by a fine of not more than one 
thousand dollars or by confinement in jail not 
exceeding twelve months, or by both such fine 
and imprisonment. 


2, An emergency exists and this act is in force 
from its passage. 








ADMINISTRATIVE 
AGENCIES 


EDUCATION 


Colleges and Universities—Tennessee 


The chairman of the Tennessee State Board of Education issued a statement on April 8, 
1960, instructing the presidents of state institutions of higher learning “to dismiss promptly 
any student enrolled . . . who shall, in the future, be arrested and convicted on charges in- 
volving personal misconduct.” The directive was issued at a time when several students had 
been arrested on various charges in connection with lunch counter “sit-in” demonstrations. 


The necessity for maintaining the integrity 


It is for this reason, therefore, that as Chair- 
and honor of the student body at each of the 


man of the State Board of Education and acting 


State colleges and universities under the juris- 
diction of the State Board of Education has long 
been recognized. The misconduct of any student 
enrolled in an institution of higher learning 
reflects dishonor and discredit upon the insti- 
tution in which he is enrolled and upon higher 
education in general. 


on behalf of that Board, I am instructing you 
to dismiss promptly any student enrolled in the 
institution of which you are president who shall, 
in the future, be arrested and convicted on 
charges involving personal misconduct. 

This policy is to be placed into effect im- 
mediately. 





EDUCATION 


Fraternities and Sororities—California 


A resolution approved by the California State Board of Education November 6, 1959, and 
incorporated in that state’s administrative code as Title 5, Education, Sections 954.6 through 
954.9, prohibits state colleges from recognizing any fraternity, sorority, living group, honor 
society, or other student organization which restricts membership on the basis of race, re- 





ligion, or national origin. September 1, 1964, is set as a deadline for compliance. 


A RESOLUTION by the State Board of Educa- 
tion to add Article 7 (Sections 954.6 to 954.9, 
inclusive) to Group 5 of Subchapter 4 of Chap- 
ter 1 of Title 5 of the California Administra- 
tive Code, relating to nondiscrimination in 
fraternities, sororities and other student or- 
ganizations at state colleges, and adopting 
the same as emergency regulations. 


Be it resolved by the State Board of Education, . 


acting under the authority of, and implement- 
ing, Education Code Sections 152 and 23604, 


and pursuant to the Administrative Procedure 
Act, that: 


Section 1. Article 7 (Sections 954.6 to 954.9, 
inclusive) is added to Group 5 of Subchapter 4 
of Chapter 1 of Title 5 of the California Ad- 
ministrative Code to read: 


ARTICLE 7. NONDISCRIMINATION IN 
STUDENT ORGANIZATIONS 


954.6. Withholding of Recognition. Subject to 
the provisions of Section 954.8 of this Title set- 


537 
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ting forth an extension of time within which to 
conform, no state college shall recognize any 
fraternity, sorority, living group, honor society, 
or other student organization which restricts 
membership on the basis of race, religion, or 
national origin, or which otherwise has a mem- 
bership policy requiring discrimination based on 
race, religion or national origin. 


954.7 Definition of Recognition. Recognition 
as used in this Article shall include, but not be 
limited to, the granting by a state college of any 
benefit, resource, or privilege whatsoever, or al- 
lowing the use of college facilities, to any such 
student organization described in Section 954.6 
of this Title. 


954.8. Time Limitation for Conforming. There 
shall be allowed to such student organizations 
described in Section 954.6 of this Title a reason- 
able time within which to remove discriminatory 
practices or policies in the selection of their 
membership. In no event shall such time extend 
beyond September 1, 1964. Failure of any such 
student organization to effect such removal of its 
discriminatory practices or policies within the 
time specified shall result in the withdrawal and 
withholding of recognition by a state college. 


954.9 Filing Requisites. Each student organiza- 
tion shall deposit with the Dean of Students or 
equivalent officer of the state college by January 
1, 1960, copies of all constitutions, charters or 
other documents relating to their policies with 
reference to basis for choice of membership. By 
the same date, the student organizations shall 
in like manner deliver to said dean or equivalent 
officer a statement signed by the president or 
similar officer of the local student organization 
to the effect that there are no rules or policies 


which inhibit members from accepting students 
without discrimination on account of race, re- 
ligion, or national origin in the selection of new 
members. Organizations which are bound by 
discriminatory clauses in national constitutions 
or other regulations or policies beyond the power 
of the local student organization to change may 
delay filing the nondiscrimination statement 
until such time as said discriminatory clauses in 
national constitutions and in other national regu- 
lations or policies can be eliminated, or the 
local organizations specifically are exempted by 
the national organizations from the effect of 
such discriminatory clauses, and in no event 
later than September 1, 1964. Such statement 
shall be renewed annually and the other docu- 
ments required by this section shall be refiled 
within ninety days after any substantive change 
or amendment. 


FINDING OF EMERGENCY 


The State Board of Education finds that an 
emergency exists and that the foregoing regula- 
tions are necessary for the immediate preserva- 
tion of the public peace, health, safety or 
general welfare. A statement of the facts con- 
stituting such emergency is: 

Recent legislation emphasizing the State's 
policy against discrimination on account of race, 
religion or national origin has drawn attention 
to discriminatory practices of state college stu- 
dent organizations. In order that such practices 
may be abolished at the earliest practicable 
date, it is necessary that these regulations be 
made effective without delay. 

The said regulations are therefore adopted as 
an emergency regulation to take effect immedi- 
ately, as provided in Section 11422(c) of the 
Government Code. 





EMPLOYMENT 


Discrimination—Pennsylvania 


Paul FOSTER v. The WARWICK HOTEL, Paul J. McNamara, General Manager, Henry 
Sidoli, executive chef and Walter Walters, a/k/a Walter Westerhoff, head waiter. 


Philadelphia Commission on Human Relations, April 5, 1960, No. 11-23-1847 (59). 


SUMMARY: Complainant, a Negro, sought employment as a hotel waiter in response to a 
newspaper advertisement. He was told by respondent’s executive chef that the place had 
been filled, but that he would be called if the new employee was not satisfactory. Subse- 
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quently, complainant saw another of respondent’s help wanted ads, applied, and was told 
this time by the respondent’s head waiter that it was the respondent’s policy not to hire 
colored persons. Complainant petitioned the Philadelphia Commission on Human Rela- 
tions, charging violation of the Philadelphia Fair Employment Practice ordinance. The hotel 
contended that only the executive chef had authority to hire waiters, and that he had not 
been guilty of discrimination. It was admitted, however, that the authority could be dele- 
gated to the head waiter, and the commission found such to be the case in this instance. 
The commission found further that the head waiter had violated the fair employment ordi- 
nance while he was acting within the scope of his authority. However, the commission set 
a later hearing to investigate further respondent’s allegations that they had learned from 
third parties that complainant was not a reliable or qualified person. 


FINDINGS OF FACT 


1. That Respondent, The Warwick, is a hotel 
located in the City of Philadelphia and main- 
tains dining facilities. 

2. That Respondent, Henry Sidoli, at all times 
relevant to these proceedings, has been Execu- 


tive Chef, Food and Beverage Director of The 
Warwick. 


3. That Respondent, Walter Westerhoff, also 
known as Walter Walters, at all times relevant 
to these proceedings, was the Head Waiter in 
the Embassy Room of The Warwick. 


4. That on or about October 13, 1959, The 
Warwick, through its agent, Henry Sidoli, 
placed an advertisement in The Philadelphia 
Inquirer which read: “Waiter, hotel or restau- 
rant experience. Apply to Mr. Sidoli, Warwick 
Hotel.” 


5. That on oreabout October 13, 1959, Paul 
Foster, the Complainant, a person of the Negroid 
race, telephoned Mr. Sidoli in answer to this 
advertisement; was advised by Mr. Sidoli that 
the job was still available and thereupon ar- 
ranged an interview with Mr. Sidoli. 


6. That at the appointed time and place, Mr. 
Sidoli interviewed Mr. Foster, tested his quali- 
fications, advised: Mr. Foster that he was quali- 
fied, but that another person had already been 
hired, and that if that individual was not satis- 
factory, or if there was another opening, he 
would hire Mr. Foster as a waiter. 


7. Neither Mr. Sidoli nor any other represen- 
tative of The Warwick ever communicated with 
the Complainant with regard to a job. 


8. That on or about November 20, 1959, The 
Warwick, through its agent, Mr. Sidoli, placed 
another employment advertisement in The 
Philadelphia Inquirer, which read: “Waiter, din- 


ner only, 5 to 9 P. M., also breakfast and lunch. 
Waiter. Apply in person head waiter. Embassy 
Room, Warwick Hotel.” 


9. That on November 20, 1959, Complainant 
called Mr. Westerhoff on the telephone in re- 
sponse to the above advertisement, and was told 
by Mr. Westerhoff that the job was still available 
and that he should appear for an interview the 
following day. 


10. Complainant accordingly, on November 21, 
1959, visited Mr. Westerhoff in the Embassy 
Room, but the latter refused to interview the 
Complainant, test or inquire as to his qualifica- 
tions, and told him that although the job was 
still available, he would not hire Mr. Foster be- 
cause “it is the policy of the hotel not to hire 
colored.” 


11. That shortly after Mr. Westerhoff refused 
to hire Complainant, Mr. Westerhof interviewed 
and hired two persons as workers in the Embassy 
Room, and told them to report to the Union 
to secure work permits. 


12. That although Mr. Sidoli usually hired 
waiters, he delegated this authority to Mr. West- 
erhoff on the occasion of the November 20, 1959 
advertisement, and Mr. Westerhoff did have the 
authority to hire a waiter on November 21, 1959. 


13. That the two persons hired as waiters by 
Mr. Westerhof, at or about the time the Com- 
plainant’s application was rejected, were of the 
Caucasian race. 


14, Mr. Westerhoff refused to interview or hire 
the Complainant solely on the basis of the Com- 
plainant’s race. 


15. Mr. Westerhoff acted on his own authority 
when he refused employment to the Complain- 
ant and when he hired the two white waiters. 
He did not secure the approval of his superiors 
and his actions were accepted by The Warwick. 
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16. That Mr. Westerhoff had the authority, 
with regard to the Embassy Room, to assign 
waiters, fix their work and station schedules, 
supervise the waiters and their service, change 
their stations and reprimand them, and had the 
authority on certain occasions, to hire waiters for 
that room. 


CONCLUSIONS OF THE LAW 


1. That The Warwick is an employer as defined 
by Section 9-104 of the Fair Employment Prac- 
tices Ordinance (9-104(2)(a) of the Philadel- 
phia Code) and as defined by Section 100:00 (k) 
of the Regulations of the Commissign on Human 
Relations. 


2. That Walter Westerhoff, head waiter of the 
Embassy Room, is a supervisory employee of 
The Warwick and was, on or about November 
21, 1959, authorized to interview and select ap- 
plications for the position of waiter in the Em- 
bassy Room of the Hotel. 


3. That Walter Westerhoff, on or about No- 
vember 21, 1959, discriminated against Paul 
Foster, by refusing to interview or hire him as 
a table service waiter solely on the ground that 
Paul Foster was of the Negro race, in violation 
of Section 9-104(3) (a) of the Philadelphia Code. 


4, That The Warwick, on or about November 
21, 1960, acting through its duly authorized 
agent, Walter Westerhoff, discriminated against 
Complainant by refusing to interview or hire 
him as a table service waiter solely on the ground 
that Complainant was of the Negro race, in vio- 
ee of Section 9-104(3)(a) of the Philadephia 

e. 


5. That Walter Westerhoff, on or about No- 
vember 21, 1959, announced and followed a 
policy of refusing to hire a racially mixed waiter 
force in the Embassy Room of The Warwick 
in violation of paragraph (3) (b) of Section 
9-104 of the Philadelphia Code. 


6. That The Warwick, acting through its ser- 
vants or agents, on or about November 21, 1959, 
announced and followed a policy of refusing to 
hire or maintain a racially mixed waiter force 
in violation of paragraph (3)(b) of Section 9- 
104 of the Philadelphia Code. 


DISCUSSION 


It is alleged by the Complainant, Paul Foster, 
that The Warwick and the individuals named 


as Respondents, discriminated against and re- 
fused to hire him because he is a Negro. 

The Philadelphia Commission on Human Re- 
lations is asked to find that the Respondents 
have violated Section 9-104(3)(a) of the Phila- 
delphia Code—The Fair Employment Practice 
Ordinance. 

The Warwick denies the charge of discrimi- 
nation and, although it concedes that Walter 
Westerhoff, the Head Waiter in the Embassy 
Room, did inform the Complainant that a Negro 
could not be hired, it contends that Mr. Wester- 
hoff was acting outside the scope of his authority. 
Both Paul J. McNamara, the hotel’s General 
Manager, and Henry Sidoli, the Executive Chef 
who generally hired waiters, testified that The 
Warwick did not follow a policy of discrimina- 
tion. 

The testimony reveals that on or about October 
13, 1959, Mr. Sidoli sought a waiter through an 
advertisement in The Philadelphia Inquirer. The 
Complainant, Paul Foster, was advised by Mr. 
Sidoli, on the telephone, that the position was 
available but when he appeared in person he 
was informed that it had been filled. Mr. Sidoli 
advised Complainant that he was qualified and 
assured him that he would be called if an open- 
ing occurred, but Mr. Foster never received 
such a call. 


[Another Advertisement] 


Nevertheless, on November 20, 1959, Mr. Sidoli 
placed another advertisement which read: 
“Waiter—dinner only, 5 to 9 P. M., after break- 
fast & Lunch. Waiter. Apply in person head 
waiter, Embassy Room, Warwick Hotel.” 

On the same day Mr. Foster called Mr. Wester- 
hoff, the head waiter in the Embassy Room, 
and was advised that the job was open, where- 
upon an interview was arranged for the next 
day. Mr. Foster did see Mr. Westerhoff on No- 
vember 21, 1959, but the latter refused to inter- 
view the Complainant or test him and, accord- 
ing to Complainant, Mr. Westerhoff said he 
could not hire him as a waiter because “it is the 
policy of the hotel not to hire colored.” Respond- 
ents do not deny this. Mr. Westerhoff himself 
admitted that he said “I do not believe we could 
hire you, because we have an all White crew, 
you wouldn't very well be satisfied or happy 
here yourself, being the only colored boy or non- 
white boy.” Mr. Westerhoff made other admis- 
sions which demonstrate clearly that he refused 
to hire Complainant solely because he was a 




















Negro. At the hearing it was alleged, however, 
that he acted without authority. 

The facts reveal that Mr. Sidoli did interview 
the Complainant on October 13, 1959, but stated 
that the post had just been filled. Although the 
job had admittedly been available a short time 
before, the evidence does not establish the fact 
that Mr. Foster’s rejection was based on race. 
At best this is only a conjecture on Complainant’s 
part. We therefore cannot find that Mr. Sidoli is 
guilty of any violation. Mr. McNamara, the Gen- 
eral Manager, must likewise be cleared of any 
responsibility because there is no evidence link- 
ing him to any act of discrimination. 


[Employed 7 Years] 


Mr. Westerhoff had been employed by the 
hotel for some seven years and for more than 
a year had served as head waiter of the Em- 
bassy Room. He admittedly had the authority 
to assign waiters, fix their work and station 
schedules, supervise the waiters and their serv- 
ice, change their stations and reprimand them. 
The sole question is whether he had the author- 
ity to hire waiters. 

It is argued by the Respondents that only 
Mr. Sidoli had the authority to hire waiters. But 
it is admitted that he could, if he wished, dele- 
gate this authority. He did exactly that when, 
on November 20, 1959, he inserted an advertise- 
ment requiring prospective waiters to apply to 
the head waiter of the Embassy Room. The head 
waiter was Walter Westerhoff. It was Mr. West- 
erhoff who did meet with the Complainant and 
it was Mr. Westerhoff who said that he could not 
hire the Complainant because he was a Negro. 


[White Waiters Hired] 
That Mr. Sidoli and The Warwick permitted 
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Mr. Westerhof to act on his own authority and 
to hire waiters without even consulting his 
superiors is demonstrated by the fact that about 
the very same time that Mr. Westerhoff rejected 
the Complainant he hired two white waiters 
who also applied to him. Again, without consul- 
tation or further authority, he instructed the two 
waiters whom he hired to report to the Union 
for work permits. They secured these work per- 
mits and immediately began to work as waiters 
in the Embassy Room. It has not been argued 
that Mr. Westerhoff required Mr. Sidoli’s 
authority to hire these men and his actions in 
this connection have not been repudiated. They 
have been accepted, and his authority has been 
confirmed. If Mr. Westerhoff had the authority 
to hire, as these facts indicate, he had the 
authority to refuse to hire. And he did refuse 
to hire the Complainant. Unfortunately, he did 
so merely because of the Complainant's race. In 
doing so he personally violated the Fair Em- 
ployment Practice Ordinance. Since he did so as 
an agent of The Warwick, acting within the 
scope of his authority, we must find that his 
employer, The Warwick, is also responsible for 
this violation. 

Further evidence, however, is required in 
order to determine the nature and extent of the 
remedy. Respondents aver that they learned 
from a third person that Complainant was not 
a reliable or qualified person. Evidence should 
be adduced to ascertain when these facts were 
discovered; whether The Warwick relied upon 
them when Complainant was rejected; the ex- 
tent of Complaint’s employment subsequent to 
November 21, 1959, and related data relevant 
to the issues before the Commission. 

It is therefore ORDERED that an additional 
hearing be fixed within the next thirty days at 
a time convenient to the parties. 





HOUSING 


Fair Housing Practices—Colorado 


In the Matter of James R. RHONE et ux and J. L. CASE, d/b/a J. L. Case and Company, 
Realtor, Nelson Merrell and Reuben M. Stovern. 


Colorado Anti-Discrimination Commission, May 12, 1960, Case No. H-3. 
SUMMARY: Complainants, a Negro couple, attempted to buy a home in an all-white resi- 


dential section. After an earnest money note had been accepted, and a contract signed, re- 
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spondent real estate agents sought to release themselves, and sold the property to another 
buyer. A complaint was filed with the Colorado Anti-Discrimination Commission alleging a 
violation of the Colorado Fair Housing Act of 1959 (4 Race Rel. L. Rep. 454). After a hear- 
ing, the commission found the real estate agents guilty of the discrimination charged, and 
directed them to give the complainants “the opportunity of purchasing a comparable home 
. . . in the same general neighborhood or a comparable neighborhood in Colorado Springs, 


Colorado... 
any other person.” 


THE MATTER of the complaint of James R. 
Rhone and Elizabeth O. Rhone against J. L. 
Case, doing business as J. L. Case and Company, 
Realtor, Nelson Merrell and Reuben M. Sto- 
vern, alleging a discriminatory and unfair hous- 
ing practice in violation of the Colorado Fair 
Housing Act of 1959, came on for hearing be- 
fore the Colorado Anti-Discrimination Commis- 
sion on the 14th day of March, 1960, in the 
County Court room of El Paso County Court- 
house, Colorado Springs, Colorado, commencing 
at the hour of 10:30 o'clock A.M. The four 
undersigned members of the Commission were 
present, constituting a quorum. The Commis- 
sion was represented at the hearing by Clifton 
A. Flowers and Wendell P. Sayers, Assistant At- 
torneys General of the State of Colorado, who 
presented the case in support of such complaint. 
The complainants appeared in person but were 
not represented by counsel. The respondents, 
J. L. Case, doing business as J. L. Case and Com- 
pany, and Reuben M. Stovern, appeared in per- 
son and by their attorney, James Tarter, of Col- 
orado Springs, Colorado. Mr. Robert Johnson, 
of Colorado Springs, Colorado, was of counsel 
for said respondents, J. L. Case, doing business 
as J. L. Case and Company, and Reuben M. 
Stovern. The respondent Nelson Merrell, ap- 
peared in person and, following the noon recess, 
by his attorney, Eugene Bird of Colorado 
Springs, Colorado. The Commission thereupon 
proceeded to hear the evidence and after all the 
evidence had been presented the matter was 
taken under advisement. 


WHEREUPON, said Commission now having 
considered all of the evidence, considered and 
examined all of the exhibits, and now being fully 
advised in the premises, makes its Findings of 
Fact, Conclusions of Law and Order as follows, 
to wit: 

FINDINGS OF FACT 


1. Complainants, James R. Rhone and Eliza- 
beth O. Rhone, are husbanfl and wife and pres- 
ently reside at 411 Winnipeg Drive, Colorado 


and under the same terms and conditions as such a home would be offered to 


Springs, Colorado, with their three children, ages 
seven, five and three. Mr. Rhone has a bachelor’s 
degree from Langston University in Oklahoma 
and a master’s degree from Tuskegee Institute 
in Tuskegee, Alabama, and is employed as a 
senior research chemist at the Lasden Research 
Foundation of Chemotherapy, Colorado Springs, 
Colorado. Complainants are Negroes. 


2. Respondent, J. L. Case, doing business as 
J. L. Case and Company, Realtor, was at all times 
pertinent hereto and still is a licensed real estate 
broker with offices located at 29 East Platte 
Avenue, Colorado Springs, Colorado. Respond- 
ents, Nelson Merrell and Reuben M. Stovern, 
were at all times pertinent hereto and still are 
licensed real estate salesmen; that said respond- 
ents were at all times pertinent hereto in the 
employ of the respondent, J. L. Case, doing 
business as J. L. Case and Company, Realtor. 


3. That on or about the 2lst day of August 
1959, the respondent, J. L. Case, purchased the 
home of Lewis David Aulvin and Thelma Ruth 
Aulvin located at 1609 Kingsley Drive, Colorado 
Springs, Colorado; that at such time the said 
Lewis David Aulvin and Thelma Ruth Aulvin 
signed a warranty deed (Complainant's Exhibit 
7) in blank and delivered same to the re- 
spondent, J. L. Case; that the said Lewis David 
Aulvin and Thelma Ruth Aulvin had no further 
dealings with said home after the 21st day of 
August, 1959; that said home is a three bedroom 
home with attached garage, approximately three 
years old, and worth approximately $15,000.00 
on the local real estate market; that the prem- 
ises known as 1609 Kingsley Drive, Colorado 
Springs, Colorado, is located in an all-white 
neighborhood. 


4, That the respondent, J. L. Case, left the 
home in question, located at 1609 Kingsley 
Drive, Colorado Springs, Colorado, on the real 
estate market following his purchase thereof and 
advertised it for sale in the classified section of 
the Free Press, a newspaper published and cir- 
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culated in the City of Colorado Springs, Colo- 
rado. 


5. That on Wednesday, September 9, 1959, 
the Complainant, Elizabeth O. Rhone, observed 
an ad in the classified section of the Free Press 
wherein the home in question was advertised for 
sale by J. L. Case and Company, Realtor, and 
the name of the respondent, Nelson Merrell, 
was given as the person to call; that said ad of 
September 9, 1959, was the same ad as appeared 
in said newspaper on Friday, September 11, 
1959, and which was admitted in evidence as 
Complainant’s Exhibit 2. 


6. That after the complainant, Elizabeth O. 
Rhone, observed said ad on Wednesday, Sep- 
tember 9, 1959, she immediately contacted the 
respondent, Nelson Merrell, by telephone at the 
office of J. L. Case and Company; this telephone 
conversation took place during the morning on 
said date. Complainant, Elizabeth O. Rhone, 
and respondent, Nelson Merrell, discussed the 
location, terms and down payment of the home 
in question and said complainant was informed 
by said respondent that the home was vacant 
and open and suggested that said complainant 
go view the place. 


7. During the noon hour on that Wednesday 
the complainants visited the home in question 
and inspected the same throughout. 


8. Following such inspection of the home in 
question by complainants, the complainant, 
Elizabeth O. Rhone, again contacted the re- 
spondent, Nelson Merrell, by telephone on the 
morning of Thursday, September 10, 1959, and 
informed said respondent that she and her hus- 
band had inspected said home and were inter- 
ested in it, and requested said respondent to 
contact her husband at his office to discuss the 
matter further. 


9. Later in the morning on that Thursday the 
respondent, Nelson Merrell, contacted the com- 
plainant, James R. Rhone, in person at the lat- 
ter’s office at the Lasden Foundation; the terms 
of sale of the home in question were discussed 
and said respondent drew up a written docu- 
ment entitled “Receipt and Terms of Purchase” 


(Complainant’s Exhibit 3) covering said home, ° 


which was thereupon signed by said respondent 
on behalf of the respondent, J. L. Case, and by 
said complainant as purchaser. At the same time, 
said complainant executed and delivered to the 


respondent, Nelson Merrell, a promissory note 
in the principal sum of $500.00, payable to the 
order of J. L. Case and Company, as earnest 
money and/or a down payment on the home in 
question (Complainant’s Exhibit 4); that said 
promissory note was also prepared by the re- 
spondent, Nelson Merrell. 


10. That said respondent, Nelson Merrell, 
thereupon returned to the offices of J. L. Case 
and Company and delivered the document en- 
titled “Receipt and Terms of Purchase” (Com- 
plainant’s Exhibit 3) to the respondent, J. L. 
Case, who stated that he would take care of it; 
that the respondent, Nelson Merrell, informed 
the respondent, J. L. Case, at that time that the 
complainants were Negroes. 


11. That the document entitled “Receipt and 
Terms of Purchase”, evidenced by Complainant's 
Exhibit 3, constituted a bona fide offer on the 
part of the complainant, James R. Rhone, to pur- 
chase the home in question from the respondent, 
J. L. Case, for the sum of $15,000.00, upon the 
terms and conditions as set forth therein; that 
said offer was never accepted by the respondent, 
J. L. Case. 


12. Sometime during the afternoon on that 
Thursday the respondent, Nelson Merrell, con- 
tacted the complainant, James R. Rhone, by tele- 
phone and made an appointment with said com- 
plainant for around 6:00 o'clock P.M. at the lat- 
ter’s office. 


13. At around 6:00 o'clock P.M. on that Thurs- 
day the respondent, Nelson Merrell did meet 
with the complainant, James R. Rhone, at the 
latter’s office at the Lasden Foundation; that at 
said meeting said respondent stated to said 
complainant that after he (respondent) had left 
said complainant that morning he realized for 
the first time that said complainant is a Negro; 
that said respondent thereupon attempted to 
dissuade said complainant from purchasing the 
home in question on the grounds that complain- 
ants would not be happy in that neighborhood 
and that they might run into trouble of some 
sort; that the complainant, James R. Rhone, re- 
iterated his desire to purchase said home, 


14. At approximately 8:00 o'clock in the eve- 
ning on that Thursday the respondent, Nelson 
Merrell, and his wife visited with the complain- 
ants at the home in which they were then re- 
siding, located at 1024 East Rio Grande, Colo- 
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rado Springs, Colorado; that during the ensuing 
conversation both the respondent, Nelson Mer- 
rell and his wife attempted to dissuade the com- 
plainants from purchasing the home in question 
located at 1609 Kingsley Drive on the grounds 
that complainants’ children would not be happy 
going to school in an all-white neighborhood 
and that complainants would not be happy be- 
cause they would have no friends. Complainants 
again stated that they wanted to purchase the 
home in question and respondent, Nelson Mer- 
rell, remarked that he was bound by law and 
would have to sell the home to them. Shortly 
thereafter, said respondent and his wife de- 


parted. 


15. On Friday, September 11, 1959, Saturday, 
September 12, 1959 and Sunday, September 13, 
1959, the complainant, James R. Rhone, at- 
tempted to contact the respondent, Nelson Mer- 
rell by telephone, but was not successful. 


16. On the morning of Monday, September 
14, 1959, at approximately 8:30 o'clock, the com- 
plainant, James R. Rhone, called at the office 
of the respondent, J. L. Case, and left his per- 
sonal check for $500.00 (Complainant’s Exhibit 
5) with a secretary there in the office, as earnest 
money on the home in question in lieu of the 
promissory note for $500.00 (Complainant's Ex- 
hibit 4) which he had previously given to the 
respondent, Nelson Merrell, on Thursday, Sep- 
tember 10, 1959; said secretary thereupon re- 
turned the $500.00 promissory note to said com- 
plainant and gave said complainant a receipt for 
his $500.00 check (Complainant’s Exhibit 6). 


17. In the early afternoon on that Monday the 
complainant, Elizabeth O. Rhone, had a tele- 
phone conversation with the respondent, J. L. 
Case, and was advised by said respondent for 
the first time that the home in question had been 
sold by him that morning at 9:00 o'clock and that 
he could not accept their (complainant's) offer. 


18. The complainant, Elizabeth O. Rhone, 
thereupon called her husband on the telephone 
and advised him of her conversation with the 
respondent, J. L. Case. 


19. The complainant, James R. Rhone, there- 
upon again called at the office of the respondent, 
J. L. Case, on that Monday for the stated pur- 
pose of talking to the respondents, J. L. Case and 
Nelson Merrell, in an effort to find out what had 
happened with respect to the home in question, 


but was advised by a secretary that neither of 

said respondents was in; the secretary attempted 

to return the $500.00 check (Complainant’s Ex- 

ae 5) to said complainant, who refused to 
e it. 


20. During the evening of that Monday the 
Complainant, James R. Rhone, contacted the 
respondent Nelson Merrell, on the telephone 
and was advised that the owner of the home in 
question, Lewis David Aulvin, had become very 
irritated upon learning that his home might be 
sold to a Negro. Lewis David Aulvin, however, 
testified that he never made any statement to 
anyone to the effect that he did not want to 
sell his home to Negroes. Resolving this. conflict 
in evidence, the Commission adopts the view, 
and finds, that Lewis David Aulvin never made 
any such statement. 


21. That on Monday, September 14, 1959, the 
warranty deed covering the home in question, 
which Lewis David Aulvin and Thelma Ruth 
Aulvin had signed in blank and delivered to the 
respondent, J. L. Case, on or about August 21, 
1959, (Complainant’s Exhibit 7), was completed 
by said respondent by dating the same as of 
September 14, 1959, inserting the name of the 
respondent, Reuben M. Stovern, as the grantee, 
and notarizing the signatures of the grantors, 
Lewis David Aulvin and Thelma Ruth Aulvin; 
that said warranty deed was thereupon filed for 
record in the office of the County Clerk and Re- 
corder of El] Paso County, Colorado, at 10:35 
o'clock A.M., on September 14, 1959. 


22. That on October 2, 1959, the respondent, 
Reuben M. Stovern, executed a warranty deed 
to one Verne W. Deighton covering the home 
in question (Complainant's Exhibit 8) which 
deed was thereafter filed for record in the office 
of the County Clerk and Recorder of El] Paso 
County, Colorado on October 19, 1959. 


23. That the respondent, Reuben M. Stovern, 
held an open house at the home in question ap- 
proximately a week prior to the time the same 
was conveyed to him on September 14, 1959 
(Complainant’s Exhibit 7); that-said open house 
was held by said respondent for the purpose of 
showing the home in question to prospective 
purchasers thereof; that said respondent did not 
live in said home during the time he owned the 
same between the dates of September 14, 1959, 
and October 2, 1959. 
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CONCLUSIONS OF LAW 


1. Respondents are subject to the jurisdiction 
of the Colorado Anti-Discrimination Commis- 
sion, and to the provisions of the Colorado Fair 
Housing Act of 1959. 


2. That the respondents are “persons” within 
the definition thereof as set forth in Section 
3(1)(b), of said Colorado Fair Housing Act of 
1959. 


3. That the home in question known as 1609 
Kingsley Drive, Colorado Springs, Colorado, is 
“housing” within the definition thereof as set 
forth in Section 3(1)(c), of said Act. 


4, That at all times pertinent hereto the re- 
spondents, Nelson Merrell and Reuben M. Sto- 
vern, were agents of the respondent, J. L. Case, 
doing business as J. L. Case and Company, 
Realtor. 


5. Respondent, J. L. Case, doing business as 
J. L. Case and Company, Realtor, at all times 
pertinent hereto, had the right of ownership or 


possession, or the right to transfer, the home in 


question known as 1609 Kingsley Drive, Colo- 
rado Springs, Colorado, within the meaning of 
Section 5(1)(a), of said Act. 


6. That the respondent, J. L. Case, doing 
business as J. L. Case and Company, Realtor, 
refused to accept the offer to purchase the home 
in question made by the complainant, James R. 
Rhone, because of the fact that the complainants 
are Negroes; that such refusal constituted an 
unfair housing practice as defined in Section 5 
(1)(a)(i), of said Colorado Fair Housing Act 
of 1959. 


7. That the respondent, J. L. Case, refused 
to transfer the home in question to the com- 
plainants because of their race or color; that such 
refusal constituted an unfair housing practice 
as defined in Section 5(1)(a)(i), of said Colo- 
rado Fair Housing Act of 1959. 


8. That the respondent, J. L. Case, denied to 
the complainants the home in question because 
of their race or color; that such denial consti- 
tuted an unfair housing practice as defined in 


Section 5(1)(a)(i), of said Colorado Fair Hous- - 


ing Act of 1959. 


9. That the respondent, J. L. Case, withheld 
from the complainants the home in question be- 
cause of their race or color; that such withhold- 


ing constituted an unfair housing practice, as 
defined in Section 5(1)(a)(i), of said Colorado 
Fair Housing Act of 1959. 


10. That the respondent, J. L. Case, discrim- 
inated against the complainants because of their 
race or color in connection with the transfer of 
the home in question; that such discrimination 
constituted an unfair housing practice as de- 
fined in Section 5(1)(a)(i), of said Colorado 
Fair Housing Act of 1959. 


11. That the respondents, Nelson Merrell and 
Reuben M. Stovern, aided or abetted the re- 
spondent, J. L. Case, in discriminating against 
the complainants because of their race or color 
in connection with the transfer of the home in 
question; that such aiding or abetting constituted 
an unfair housing practice as defined in Section 
5(1)(e), of said Colorado Fair Housing Act of 
1959. 


ORDER 


IT IS THEREFORE HEREBY ORDERED 
by the Colorado Anti-Discrimination Commis- 
sion that the respondents, J. L. Case, doing 
business as J. L. Case and Company, Realtor, 
Nelson Merrell and Reuben Stovern, cease and 
desist from committing the aforesaid unfair 
housing practices. 

To further effectuate the purposes of the Colo- 
rado Fair Housing Act of 1959, IT Is FURTHER 
ORDERED AS follows: 


1. That the respondents cease and desist in 
the future from engaging in or committing any 
unfair housing practice, as defined in said Act. 


2. That the respondent, J. L. Case, doing busi- 
ness as J. L. Case and Company, Realtor, from 
the homes listed with him in his capacity as a 
licensed real estate broker, shall afford to these 
complainants the opportunity of purchasing a 
comparable home as the home in question in the 
same general neighborhood or a comparable 
neighborhood in Colorado Springs, Colorado, as 
the neighborhood in question, and under the 
same terms and conditions as such a home would 
be offered to any other person. 


3. That the respondent, J. L. Case, doing 
business as J. L. Case and Company, Realtor, in- 
form the Coordinator of the Colorado Anti-Dis- 
crimination Commission within thirty days from 
the date of this Order, and at thirty-day intervals 
thereafter, concerning the manner in which he 
has complied with this order. 
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4. That the respondent, J. L. Case, doing busi- 
ness as J. L. Case and Company, Realtor, inform 
the coordinator of the Colorado Anti-Discrimina- 
tion Commission as soon as possible of the dates 
on which bona fide offers are made by said 


respondent to the complainants of comparable 

homes in the same general neighborhood or a 

comparable neighborhood in Colorado Springs, 

Colorado, as that of the home in question. 
DONE this 12th day of May, 1960. 





EMPLOYMENT 


Fair Employment Laws—Pennsylvania 


COMMISSION ON HUMAN RELATIONS and Helen Johnson v. STUDIO GIRL-HOLLYWOOD, 
Incorporated, Harry Taylor, President, and Clayton Hurlburt, Philadelphia manager. 


The Philadelphia Commission on Human Relations, March 7, 1960. 


SUMMARY: Studio Girl-Hollywood, Inc., a dealer in cosmetics, employed the complainant, a 
woman of Irish extraction, in its Philadelphia office. In early 1959, she was injured and 
away from the job. During her absence, another woman was employed to do complainant’s 
work in response to an advertisement for a “German” worker. Upon complaint to the Phila- 
delphia Commission on Human Relations, a hearing was held on four charges against the 
employer: (1) Failure to post a Fair Employment Practices poster as required by ordinance; 
(2) use of illegal inquiries on employment application forms; (3) publication of help wanted 
advertisements with illegal specification of ancestry; (4) illegal discrimination by establish- 
ing a preference for persons of German national origin or ancestry, and, specifically the 
discharge of the complainant to facilitate the employment of the person of German ancestry. 
The company contended that it required German employees because of dealings with its 
operations in Germany. On the hearing it was determined that the new employee of German 
ancestry did not speak German, and that the employer’s manager had expressed opinions 
against the employment of Negroes. After the hearing the company was ordered to cease 
(1) using application forms containing questions dealing with place of birth, national origin 
or race, (2) publishing help wanted ads with terms prohibited by the ordinance, (3) limiting 
employment opportunities to any group or individual because of national origin or ancestry. 
The company was also ordered to offer reinstatement to the complainant, with adjustment 
of compensation, and to post a copy of the city’s Fair Employment Practices poster. The find- 
ings of fact, opinion, conclusions of law, and order follow: 


FINDINGS OF FACT 
1. The respondent Studio Girl-Hollywood, Inc., 


occasions for the manner in which she performed 
her work. 


is a corporation with its main office in California 
and having a branch office in Philadelphia. 

2. That respondent, Clayton Hurlburt, was at 
all times relevant to these proceedings, branch 
manager of the Philadelphia branch of Studio 
Girl. 

3. That Helen Johnson, a complainant herein, 
was employed as an order filler by Studio Girl 
on May 8, 1957. 

4, That during her employment with Studio 
Girl-Hollywood, Inc., Helen Johnson was a 
satisfactory employee and was praised on several 


5. That on January 11, 1959, Helen Johnson 
was placed on sick leave as a result of having 
suffered a fractured ankle. 

6. That Helen Johnson was physically able to 
resume her employment on March 2, 1959, and 
so advised the respondent corporation, her em- 
ployer. 

7. That Clayton Hurlburt, a respondent and 
manager of the Studio Girl-Hollywood, Inc., 
was personally informed by Helen Johnson of 
her medical condition and of her ability to return 
to work on March 2, 1959. 











ADMINISTRATIVE AGENCIES 547 


8. That Clayton Hurlburt requested Helen 
Johnson to take four or five additional weeks 
off of work and to apply for unemployment 
compensation in the meantime. 

9. That on or about February 25, 1959, the 
respondent corporation advertised for an em- 
ployee to fill the position previously held by 
Helen Johnson. 

10. That Helen Johnson was separated on or 
about February 25th. 

11. That Studio Girl certified to the unemploy- 
ment compensation board that Helen Johnson 
was laid off due to lack of work on January 10th. 

12. That on April 1, 1959, Studio Girl hired 
Delores Kauffman, a person of Germanic an- 
cestry as an order filler to replace Helen John- 
son. 

13. That on February 25th and February 26, 
1959, the respondent corporation caused to be 
placed in the Philadelphia Inquirer the help- 
wanted ad designated as Exhibit C-1. 

14. That on or about February 26, 1959, a 
representative of the Commission on Human 
Relations spoke with Clayton Hurlburt, by tele- 
phone with reference to the illegal nature of the 
advertisement appearing in the Philadelphia 
Inquirer on February 25th and 26th, 1959. 

15. That on March 5th, 6th and 7th, 1959, 
Clayton Hurlburt caused to be placed an ad- 
vertisement in the Philadelphia Inquirer desig- 
nated as Exhibit C-2. 

16. That prior to March 12, 1959, the respond- 
ent corporation did not have posted on his 
premises the City Fair Employment Practice 
Notice as required by Regulations of the Com- 
mission on Human Relations. 

17. That prior to March 12, 1959, the respond- 
ent corporation used employment applications 
with questions asking for applicant’s place of 
birth, naturalization date, religion, relation of 
persons to be called in case of accident and 
whether the applicant had any knowledge of any 
foreign language. 

18. That on March 12, 1959, a City Fair Em- 
ployment Practice poster was given to the re- 
spondent corporation. 

19. That Helen Johnson was not of German 
ancestry, or national origin. 

20. That Clayton Hurlburt, in his position as 
manager of the respondent corporation, informed 
a representative of the Commission on Human 
Relations that he preferred German employees 
because they were necessary to interpret written 
orders from Germany, and bedause they were 


necessary for morale purposes since the Phila- 
delphia branch had a foreman who spoke with 
a thick German accent. 

21. That Delores Kauffman was of German 
extraction but could not speak or write the Ger- 
man language, and was never asked by Clayton 
Hurlburt if she could speak German. 

22. That in August or September of 1957, Clay- 
ton Hurlburt attempted to place an ad in the 
Philadelphia Inquirer requesting a German 
employee, but was told by that paper that it 
was against their policy to accept such an ad, 
and that at that time, Clayton Hurlburt stated 
to a former employee, Gertrude Hesson, that 
the reason he wanted to place such an ad and the 
reason he did not want to use the unemployment 
compensation office to hire new help was that 
he did not want to hire colored persons. 

23. That an employee, Nikolai Kowaltaig ap- 
plied for employment by a letter dated April 15, 
1958 (designated as Exhibit C-5) in which he 
stated that he was responding to an advertise- 
ment that had appeared in the Philadelphia In- 
quirer for a person who could speak German. 

24. That of the five full time employees hired 
by Studio Girl after August, 1957; Walter Hond- 
esheim was Austrian, read and wrote fluent Ger- 
man; Nikolai Kowaltaig was German born, and 
spoke German; Sally Whitaker was of Bohemian 
ancestry; Dolores Kauffman was of German an- 
cestry; and Eleanor Squaglis was of underter- 
mined ancestry. 

25. That the Philadelphia office of Studio Girl- 
Hollywood, Inc., does business in France, Ger- 
many, Sweden and Spain. 

26. That among its employees, Studio Girl- 
Hollywood, Inc., has no employees who could 
speak French, Spanish or Swedish, although two 
employees could speak German. 

27. That a knowledge of the German language 
was not necessary for the position of “order 
filler” at Studio Girl-Hollywood, Inc. 

28. That a copy of the City Fair Employment 
Practice Notice was not posted until October 
20th, 1959, in the branch office of the respondent 
corporation. 

29. That Clayton Hurlburt personally preferred 
persons of German ancestry and background and 
has allowed this to influence him in hiring em- 


“ployees. 


30. That Clayton Hurlburt was the manager 
of the Philadelphia branch of the respondent 
corporation and acted in behalf of the respond- 
ent corporation in all matters relevant hereto. 
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OPINION 


The instant case involves four general charges: 
First, that the respondent failed to post the so- 
called “City Fair Employment Practice Notice.” 
Second, that the respondent used an employment 
application form containing illegal inquiries. 
Third, that the respondent caused to be pub- 
lished help wanted advertisements that illegally 
specified national origin or ancestry. And, 
fourth, that the respondent illegally discrim- 
inated against persons by establishing pref- 
erence for persons of Germanic national origin 
or ancestry, and that respondent did separate 
one Helen Johnson to facilitate the hiring of a 
person of German national origin or ancestry. 

Under authority of Section 4700, Philadelphia 
Home Rule Charter of Section 9- 104, the Phila- 
delphia Code it is provided: 

(5) Duties of the Commission. The Commis- 
sion is authorized to and shall.... 

(e) Adopt such regulations as may be neces- 
sary to carry out its functions and to effectuate 
the purposes and provisions of this Section. 

Pursuant to this provision of the Code the 
Regulations have been promulgated which pro- 
vide: Section 200:01 “Every employer, employ- 
ment agency and labor organization subject to 
Section 9-104 of the Code shall keep posted 
notices procurable from the Philadelphia Com- 
mission on Human Relations indicating (1) sub- 
stantive provisions of said Section 9-104, (2) 
where complaints may be filed, and (3) such 
other pertinent information as the Commission 
may require.” 

The respondent did not post the required 
notice until the fall of 1959, despite the fact his 
attention was called to the above regulation on 
March 12, 1959. There is no question in our 
minds but that respondent’s conduct was a viola- 
tion of Regulation 200. 

The charge of illegal advertisements grow out 
of Section 9-104 (3) (3) (3) of the Philadelphia 
Code which provides: “It shall be an unfair em- 
ployment practice, except where based on a 
bona fide occupational qualification certified by 
the Commission . . .” “Cause to be printed, pub- 
lished, or circulated any notice or advertisement 
relating to employment or membership indicat- 
ing any preference, limitation, specification or 
discrimination based upon race, color, religion, 
national origin or ancestry . . 

Section 100:01 of the Regulations of the Com- 
mission on Human Relations further provide: 
“Any inclusion of a designation of race, color, 


religion, national origin, or ancestry in a notice 
or advertisement placed by an employer, em- 
ployment agency or labor organization is a vio- 
lation of the Philadelphia Fair Employment Prac- 
tice Ordinance and is prohibited.” 

At the public hearing a pattern of conduct on 
the part of the respondent evolved from the 
testimony that unfalteringly leads us to the in- 
escapable conclusion that respondent willfully 
violated the above provisions. 

In 1957, the Clayton Hurlburt, manager of 
the respondent company, upon being informed 
that a local newspaper had refused his advertise- 
ment for a German worker, stated that he was 
seeking to avoid hiring colored persons. In April 
1958, the respondent apparently placed an ad- 
vertisement for someone who could speak Ger- 
man, and did hire a German born person who 
applied in response to such an advertisement. 
Added credence is given to this inference since 
the information comes from the respondent’s 
own records. In February, 1959, additional ad- 
vertisements sought a “German”. In March, 1959, 
advertisements sought a person who could speak 
German. 

The respondent's explanation for this series 
of advertisements is not impressive. The manager 
stated that he was influenced in hiring Germans 
because they were “hard working, industrious 
people”. Nothing in the evidence substantiates 
the respondent’s contention that there was a need 
for a person with a German language facility. 
On the contrary, there was testimony that Ger- 
man was not necessary and that there were al- 
ready employees who spoke German. 

Irrespective of the respondent’s motives, the 
advertisements constituted a violation of the 
law. 

It has been generally conceded that the ap- 
plication forms used by the respondent prior to 
March 12, 1959, were illegal. While this is a 
technical violation, it is nonetheless a violation 
of the law that is all the more invidious because 
of its widespead breach of indifferent employ- 
ers. 

Much of the testimony in the public hearing 
related to the charge that Helen Johnson who 
was on sick leave, was dismissed in order to 
facilitate the hiring of a person of Germanic 
background. We encounter no difficulty in con- 
cluding that this employee was not retained 
with the company because she was non-Ger- 
manic. She was an experienced employee who 
was ready, willing and able to resume work 




















when the respondent advertised for a person 
with knowledge of German. When the illegal 
advertisement of February 25, 1959, was placed, 
the respondent knew that Helen Johnson would 
be available for work on March 2, 1959. That 
no urgency existed was demonstrated by sub- 
sequent delay in filling the position. 

We cannot escape the reality of specific facts 
of this case by hypothesizing whether there were 
any conceivable justifications for the dismissal 
of Helen Johnson. The reality is that the respond- 
ent’s manager had demonstrated a preference 
for Germans in advertisements, in conversations, 
and in hirings prior to Helen Johnson’s dismis- 
sal; and that he continued to do so in subsequent 
conduct, including his verbal statements in the 
public hearing. 

The respondent is, therefore, found to be in 
violation of each of the four general charges. 
These are, failure to post appropriate notice, 
illegal pre-employment inquiries, illegal specifi- 
cations as to national origin or ancestry, and 
illegally exercising a preference based on national 
origin or ancestry and separating the complainant 
from its employ to facilitate hiring of a person 
of German national origin or ancestry. 


CONCLUSIONS OF LAW 


1. That Studio Girl is an employer as defined 
by Section 9-104 (2) (a) of the Fair Employ- 
ment Practices Ordinance 9-104 (2) (a) of the 
Philadelphia Code, hereinafter called the Code, 
and as defined by Section 100:00 (k) of the 
Regulations of the Commission on Human Re- 
lations, hereinafter called the Regulations. 


2. That Studio Girl, through its agent, Clayton 
Hurlburt, failed to post a copy of the Joint City- 
State Fair Employment Practices Poster as de- 
fined in Section 200 of the Regulations, prior to 
October 20, 1959, in violation of Section 200:02 
of the Regulations. 

3. That Studio Girl, through its agent, Clayton 
Hurlburt, did, at all times prior to March, 1959, 
use forms of application for employment of per- 
sonnel containing questions regarding religion, 
national origin or ancestry; and did, at all times 
prior to March, 1959, make inquiry and a record 
of the religion and national origin of applicants 
for employment in violation of Section 9-104 
(3) (e) (.1) and (.2) of the Code, and Section 
300:01 of the Regulations. 

4. That Studio Girl, did, on February 25 and 
26, 1959, and March 5, 6, and 7, 1959, cause to 
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be printed, published and circulated advertise- 
ments in the Philadelphia Inquirer indicating a 
preference, limitation and specification based on 
national origin or ancestry, in violation of Sec- 
tion 9-104 (3) (e) (.3) of the Code and Section 
100:01 of the Regulations. 

5. That Studio Girl, did, establish and follow 
a policy of limiting the employment opportuni- 
ties of prospective employees by preferring per- 
sons of Germanic national origin and ancestry 
over persons of different national origins and 
ancestry in violation of Section 9-104 (3) (b) of 
the Code. 

6. That Studio Girl did, on February 25, 1959, 
discriminate against Helen Johnson by discharg- 
ing her in order to facilitate the employment of 
a person of German national origin or ancestry; 
and did, from March 2, 1959, until April 1, 1959, 
discriminate against Helen Johnson by refusing 
to consider her for hire and re-employment in 
order to hire a person of German national origin 
or ancestry in violation of Section 9-104 (3) (a) 
of the Code. ; 


ORDER 


1. The respondent, Studio Girl-Hollywood, 
Inc., Harry Taylor, President and Clayton Hurl- 
burt, Philadelphia Manager, (hereinafter called 
the respondent) is ordered and directed to cease 
and desist from: 

A. Using or causing to be used within the 
jurisdiction of this Commission, any employment 
application form containing illegal inquiries as 
set forth in Commission Regulation 300. 

B. Publishing or causing to be published in 
Philadelphia, any help wanted advertisements 
containing illegal specifications as to religion, 
national origin or ancestry, or failing to comply 
in any way with provisions of Section 9-104, or 
regulations promulgated thereunder pertaining 
to such help wanted advertisements. 


C. From using or following a policy of denying 
or limiting employment opportunities to any 
group or individual because of national origin 
or ancestry. 

D. From maintaining a policy of refusing to 
hire or otherwise discriminate against any person 
with respect to hire or tenure, because of national 


- origin or ancestry. 


2. The respondent is ordered and directed to 
carry out the following affirmative acts which 
in the judgment of this Commission will effectu- 
ate the purposes of Section 9-104, the Philadel- 
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phia Code and the regulations promulgated 
thereunder: 

A. Respondent is ordered and directed to offer 
Helen Johnson (hereinafter called the complain- 
ant) full reinstatement to her former position, 
together with compensation for her joss of in- 
come due to respondent’s discriminatory act, 
equal to the amount she would have earned in 
respondent’s employ during the period from 
February 25th, 1959, to the date of the offer of 
reinstatement, less the amount actually earned 


or losses willfully incurred by her during such 
period. 

B. Respondent is ordered and directed to 
continue to post and maintain in a conspicuous 
place, a copy of the Commission’s poster fur- 
nished by the Commission. 

C. The respondent is ordered and directed to 
notify the Commission on Human Relations of 
the City of Philadelphia at its offices, 800 Com- 
mercial Trust Building, in writing within thirty 
days of this Order as to respondent’s compliance 
with this Order. 





GOVERNMENTAL ACTIVITY 
Census—Race Questions 


The American Civil Liberties Union protested the incorporation of questions dealing with 
race in the 1960 U. S. Census, contending that the answers elicited would not be of a suf- 
ficiently reliable nature to be useful for any constitutional purpose. The director of the 
Bureau of the Census replied, noting the privacy of the individual data, and citing instances 
which the bureau regards as proper governmental use of the collected information. Reproduced 
below are excerpts from the statement by the ACLU and from a letter to the ACLU executive 


director by the director of the bureau. 
April 6, 1960 


STATEMENT OF AMERICAN 
CIVIL LIBERTIES UNION 
CONCERNING 1960 CENSUS 


The 1960 census of every man, woman and 
child in the United States, which began on 
April 1, raises anew the problem of how far the 
federal government may go in obtaining infor- 
mation about the people of this country. More 
than ever before, the ACLU has received com- 
plaints about the questions to be asked and the 
possibility of legal challenge. What may consti- 
tutionally be asked at all, and what may be 
asked under penalty for not answering com- 
pletely and accurately? 

The only specific constitutional provision for 
the census is in Article I, Section 2, clause 3 (as 
modified by the Fourteenth and Sixteenth 
Amendments ): “Representatives [in the federal 
House] . . . shall be apportioned among the sev- 
eral States . . . according to their respective num- 
bers . . . The actual enumeration shall be made 
within three years after the first meeting of the 
Congress of the United States [thus the first 


census was taken in 1790], and within every 
subsequent term of ten years, in such manner 
as they shall by law direct.” 
e e ° 

The American Civil Liberties Union began 
some time ago—in the midst of many more press- 
ing matters—to look into the possible civil lib- 
erties problems raised by all the work of the 
Bureau of the Census, which includes but is by 
no means limited to the decennial census of 
population and housing authorized by Sections 
141 and 142 of Title 13, quoted above. We shall 
continue to study those possible problems, but 
we should like at this time to make a few tenta- 
tive comments, some general and some specific. 

s e s 

This year’s census of population asks seven 
basic questions about each person: name, ad- 
dress, relationship to head of household, sex, 
color or race, month and year of birth, and 
marital status. With the exception of “color or 
race,” it seems to the ACLU that answers to 
those inquiries can be reasonably regarded as 
governmentally necessary and as non-violative 
of civil liberties. But we have grave objection 
to the “color or race” question, certainly as it 











ADMINISTRATIVE AGENCIES 551 


now stands: “Is this person White, Negro, Amer- 
ican Indian, Japanese, Chinese, Filipino, Ha- 
waiian, Part Hawaiian, Aleut, Eskimo, etc.?— 
give specific color or race.” Leaving aside the 
often likely confusion in the mind of the person 
asking the question, or answering it, as to 
whether it may refer to national origin, lan- 
guage spoken, or citizenship, there is still much 
confusion left. Is it a question about color, or 
about race? Are all the examples of “colors” or 
“races” quoted above from the census form—to 
say nothing of “etc.”!—equally “colors,” or equal- 
ly “races,” by the same definition of “color” or 
“race’P Why are only the “part Hawaiians” 
enabled to obey the instruction to give their 
“specific” color or race; what about those who 
are “part White,” “part Negro,” etc.? 

The problem here is not the same as that 
presented by the question on religious affiliation 
which was originally proposed for this year's 
census, but which—after protests from the ACLU 
and other sources—was subsequently eliminated. 
Such a question was clearly violative of civil 
liberties, because—under the First Amendment— 
there is no constitutional use to which the gov- 
ernment could have put the answers to it. 

Here, it is possible to think of non-discrimina- 
tory purposes for which really scientific statistics 
about the “racial” composition of our national 
population are needed by the government. (For 
example, exact knowledge about changes in the 
American Indian population, inside and outside 
the reservations, would be useful for the de- 
velopment of government policy to promote gen- 
uinely equal protection of the laws for that dis- 
tinctive and badly treated group.) But the census 
question on color or race, as it stands, will not 
produce such reliable information; and raises 
in the minds of many of our people the specter 
of some threatened discrimination, to be based 
on the answers they give. 


We therefore urge the Bureau of Census im- 
mediately to instruct all its canvassers to elimi- 
nate that question entirely, and to record no 
answers to it; the Bureau should also give this 
decision the greatest possible publicity through- 
out the nation. At the very least, no one should 
be subjected to, or threatened with any penalty 
for refusal to answer that question. If the ques- 
tion is asked and there are refusals to answer it, 
and the refusals are followed by threatened or 
actual prosecution, the ACLU stands ready to 
defend such refusals, on the ground of civil lib- 
erty, by its usual methods. 


RESPONSE BY DIRECTOR 
OF BUREAU OF CENSUS 


Turning now to the issues of substance, let me 
refer briefly to the “invasion of privacy” argu- 
ment which I interpret to mean largely a fear 
that information accumulated in Census records 
would be made the basis of discriminatory uses. 
On this point I believe we must base our dis- 
cussion on the provisions of the law and our 
record of scrupulous preservation of confiden- 
tiality. Section 8 of Title 13 narrowly restricts 
the use of information on individuals collected 
in the census. We have always refused to provide 
information about an individual to anyone other 
than the individual himself, or to his heirs. The 
question on color or race has been included in 
every census and we are not aware of any dis- 
criminatory uses to which any individual records 
have been put. 

The second issue of substance is the question 
whether the uses to which such information is 
put for general statistical analysis are funda- 
mentally important and whether the importance 
of the broad conclusions that can be drawn from 
the type of investigation possible in a general 
Census justifies the inclusion of the question. A 
major element of the Census point of view on 
such problems is that we believe in using con- 
cepts as a basis for census classification if they 
lead to helpful results in government, educa- 
tional, or social or business problems even 
though it may be necessary to dispense with 
possibly desirable refinement in concept. In the 
case of the color or race category it has been 
found that classification by the enumerator on 
the basis of his own observation permitted a 
distinction between white and nonwhite that 
served satisfactorily in providing statistical sum- 
maries. Through the bulk of continental United 
States distinction between White and Negro is 
the main one under the race category. In Puerto 
Rico, as it happens, the distinction is not con- 
sidered important; in Hawaii, on the other hand, 
the distinction of race based on 7 or 8 categories 
is considered very desirable and feasible; in cer- 
tain parts of the United States the American 
Indian or the Chinese and Japanese are numer- 
ous enough to justify completely a separate 


’ classification. In general, however, for the United 


States as a whole the information on race as we 
can readily establish it in nearly all cases has 
been found to be important. 


This information, as it is related to employ- 
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ment, occupation, income, housing, and educa- 
tional attainment for example, provides a basis 
for describing the social and economic position 
of racial groups in our population. It gives a 
basis for measuring progress and indicating the 
areas in which improvement is required. This 
information is of vital interest to many public 
and private agencies which are concerned with 
solutions to problems relating to race. It is of 
interest to put on record here the fact that Negro 
organizations have frequently expressed interest 
and drawn on our figures as a basis for a study 
of the Negro market. 

In support of this view of the advantages of 
having statistics based on color or race classifi- 
cations, I call your attention to the remarks made 
by Senator Cooper in the Senate on April 14, 
1960 as reported in the Congressional Record, 
page 7489. 

While emphasizing that for Census purposes 
the race classification as we now handle it pro- 


duces highly valuable results, we would agree 
that the type of detailed inquiry on race that is 
implied in much of your discussion might con- 
stitute a basis for valuable special studies on a 
sample basis and we shall be glad to get your 
suggestion as to topics in the general race area 
which might repay such special studies. 

I doubt that much is to be gained by a pro- 
tracted discussion now as to the proper govern- 
mental interest in any of the questions in the 
schedule. This matter was the subject of earnest 
consideration before any item was included. It 
is, of course, a subject that may advantageously 
be raised again in the light of the situation that 
will prevail at the time the 1970 Census is being 
planned. 


Sincerely yours, 
Robert W. Burgess 


Director 
Bureau of the Census 





PUBLIC ACCOMMODATIONS 
Resorts—New York 


STATE COMMISSION AGAINST DISCRIMINATION on the complaint of Robert E. Sachs. 
complainant v. Sylvia TROWBRIDGE d/b/a Trowbridge Farm, Respondent. 


New York Commission Against Discrimination, April 29, 1960, Number CP-6194-59 


SUMMARY: The complainant, who is Jewish, responded to a newspaper ad placed by the re- 
spondent, a resort farm operator. In reply he received a letter, a rate card, a leaflet, and a 
brochure. The phrase “Serving Christian Clientele Since 1911” appeared twice in the bro- 
chure. The complainant then filed a complaint with the New York State Commission Against 
Discrimination, alleging violation of the New York civil rights law since the brochure 
phrase meant that Jewish guests were not acceptable, desired or solicited at the respondent’s 
farm. Respondent’s answer challenged the styling of the complaint, denied its status as a 
public accommodation within the meaning of the statute, and generally denied the allega- 
tions. At a hearing, the commission rejected respondent’s defenses and ruled that respondent’s 
farm is a place of public accommodation and that the challenged phrase expressed an intent 
to limit patronage to guests of a particular religious belief. An order was entered requiring 
the elimination of the phrase in advertising, and prohibiting discrimination generally. 


Notice of Order 


SIRS: 

PLEASE TAKE NOTICE that on April 29, 
1960, the New York State Commission Against 
Discrimination issued an order herein, together 
with the opinions of the Hearing Commission- 


ers, copies of which are annexed. In accordance 
with Rule lle of the Rules Governing Practice 
and Procedure before the State Commission 
Against Discrimination, the order has been filed 
with the Executive Secretary of the Commis- 
sion, and copies have been filed in all offices 
maintained by the Commission. The order can 
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be inspected by any member of the public dur- 
ing the regular office hours of the Commission. 

PLEASE TAKE FURTHER NOTICE that 
complainant, respondent, or any other person 
aggrieved by the order may obtain judicial re- 
view thereof in a proceeding as provided in Sec- 
tion 298 of the Law Against Discrimination, and 
that such proceeding must be instituted within 
thirty (30) days after the service of this order. 


STATE COMMISSION 
AGAINST DISCRIMINATION 


By /S/ Malcolm E. Peabody, Jr. 
Executive Secretary 


Opinion 


BERNARD KATZEN, Presiding Hearing Com- 
missioner: 


On June 9, 1959, complainant, who is Jewish, 
filed a verified complaint with the State Com- 
mission Against Discrimination (hereinafter the 
Commission) charging Trowbridge Farm, R. 
Trowbridge, Mrs. Sylvia Trowbridge, Mrs. Sylvia 
Trowbridge & Son, and R. Trowbridge & Son 
with committing an unlawful discriminatory 
practice in violation of Section 296.2 of the Law 
Against Discrimination by directly or indirectly 
publishing, circulating, issuing, displaying, post- 
ing or mailing a printed communication, notice 
or advertisement to the effect that the patronage 
or custom of non-Christians at Trowbridge Farm, 
a place of public accommodation, resort or 
amusement, was unwelcome, objectionable or 
not acceptable, desired or solicited. 

In accordance with Section 297 of the Law 
Against Discrimination, J. Edward Conway, the 
Investigating Commissioner, investigated the al- 
legations of the complaint with the assistance of 
the Commission’s staff. 

On September 8, 1959, the Investigating Com- 
missioner amended the complaint to conform 
with evidence developed in the course of the 
investigation by designating the respondent as 
Sylvia Trowbridge d/b/a Trowbridge Farm. 

On October 21, 1959, after his investigation, 
the Investigating Commissioner found probable 
cause to credit the allegations of the complaint. 


A copy of his determination was sent to re- — 


spondent. The Investigating Commissioner then 
tried to confer with respondent, but she refused 
to attend a conference with him. On December 
4, 1959 her attorney wrote to the Investigating 


Commissioner, “We do not wish to be further 
annoyed or troubled by this silly nonsense.” 

On December 17, 1959, pursuant to Section 
297 of the Law, the Investigating Commissioner 
directed that the case be noticed for public 
hearing. The public hearing took place Febru- 
ary 2, 1960. Respondent did not appear person- 
ally but was represented by counsel. No wit- 
nesses were called on behalf of respondent. 
Counsel for respondent moved to dismiss the 
complaint on various grounds specifically dealt 
with below. After both parties rested, the motion 
was denied and permission granted to submit 
briefs on the entire record in the case. 

The facts which led to the complaint and 
which were developed at the hearing were as 
follows: 

On May 17, 1959, the complainant read the 
following advertisement in the New York Herald 
Tribune: 

TROWBRIDGE FARM 
The “different” place: Old time hospital- 
ity—comfortable living. Catering to refined, 
congenial clientele, seeking rest, relaxation, 
wholesome recreation, and the BEST 

HOME-COOKED FOOD. 135 acres. Shady 

lawns, pleasant walks, beautiful scenery. 

Sports, including—GOLF—THE FARM’S 

FAVORITE PASTIME-9 hole course—on 

premises . . . no extra charge. Churches 

nearby. 2 hrs. from N.Y.C. via Thruway. Exit 

18. Moderate rates. Leaflet. Home Cooked 

Food Which Has Made Trowbridge Farm 

Famous since 1911. 


48th year under ownership management, 
Mrs. S. Trowbridge & Son, Props., Kyserike 
2, High Falls, R.F.D., N. Y., Tel. Overland 
7-2621 


Complainant wrote to Trowbridge Farm re- 
questing further information. On May 21, 1959, 
he received through the mail a letter from 
Trowbridge Farm, on letterhead marked “Trow- 
bridge Farm, R. Trowbridge, Proprietor,” read- 
ing as follows: 


“May 20, 1959. 
“Mr. Robert E. Sachs 
New York City. 
“My dear Mr. Sachs: 


“We are pleased to send you our booklet 
and rate card and hope to have the pleasure 
of reserving for you at an early date. 

“You will find the charm of simplicity 
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combined with comfort and _hospitality— 
genuine characteristics for which there is 
no substitute. 
“Yours very truly, 
“(Mrs.) Sylvia Trowbridge & 
Son” 


Enclosed with this letter were three attach- 
ments: a rate card; a leaflet showing how to 
reach Trowbridge Farm; and a brochure. In 
the brochure, which described Trowbridge 
Farm, there was printed in two places the 
legend: 


“Serving Christian Clientele Since 1911.” 


Complainant thereupon filed a complaint with 
the Commission, claiming to be aggrieved be- 
cause he is Jewish and because the phrase 
“Serving Christian Clientele Since 1911” meant 
to him that Jewish guests were not acceptable, 
desired or solicited at Trowbridge Farm. It was 
further developed at the hearing that the owner 
of record of the resort involved herein was at 
the time of the discrimination complained of 
and still is Sylvia Trowbridge, the named re- 
spondent, and that the resort is operated by 
Trowbridge Farm, Inc., a New York stock cor- 
poration, pursuant to a lease from Sylvia Trow- 
bridge. 

The various grounds urged by respondent for 
dismissal of the complaint were as follows: 


1. That the complaint is fatally defective in 
that it fails to name or designate the true 
and correct owner, proprietor and operator 
of the premises in question. 

2.That no complaint, pursuant to Section 
297 of the New York State Law Against Dis- 
crimination, against the true and correct 
owner, proprietor and operator of the 
premises in question has ever been filed. 

3. That the order of the Investigating Com- 
missioner amending the name of the re- 
spondent was made after the statute of 
limitations of ninety days, as set forth in 
Section 297, had expired and no notice of 
such application was given to the respond- 
ents herein of the application for such order. 
4, That the complaint fails to show that the 
complainant has set forth sufficient facts to 
constitute a violation of Section 297. 

5. That this Commission is without juris- 
diction of the respondents. 

6. That the complaint fails to allege that the 
respondents committed any violation. 


Respondent's contentions numbered “1”, “2” 
and “3” may be considered jointly. The com- . 
plaint was filed with the Commission on June 9, 
1959. The brochure containing the phrase 
“Serving Christian Clientele Since 1911” was 
mailed on May 20, 1959. The complaint was 
thus filed well within the ninety-day time limi- 
tation prescribed by Section 297 of the Law. 

The complaint originally named as respond- 
ents Trowbridge Farm, R. Trowbridge, Mrs. 
Sylvia Trowbridge, Mrs. Sylvia Trowbridge & 
Son, and R. Trowbridge & Son. On September 
8, 1959, the Investigating Commissioner amended 
the complaint by a short form order designating 
Sylvia Trowbridge d/b/a Trowbridge Farm as 
respondent. Both Mrs. Sylvia Trowbridge and 
Trowbridge Farm had been named as respond- 
ents in the original complaint. The purpose of 
the order amending the complaint was simply 
to drop unnecessary respondents and to correct 
the complaint to conform with a statement made 
to the Commission’s Field Representative by Mrs. 
Sylvia Trowbridge that she was the sole owner 
of Trowbridge Farm. The fact that Mrs. Trow- 
bridge failed to mention that Trowbridge Farm 
is operated by Trowbridge Farm, Inc., pursuant 
to a lease from Mrs. Trowbridge, with the result 
that Trowbridge Farm, Inc., was not named as a 
party respondent, in no wise affects and is no 
bar to an action against the respondent in her 
capacity as manager, agent and/or employee 
of Trowbridge Farm. The relevant part of the 
statute in this respect is as follows: 


“It shall be an unlawful discriminatory 
practice for any person, being the owner, 
lessee, proprietor, manager, superintendent, 
agent or employee of any place of public 
accommodation, resort or amusement. . . 
directly or indirectly, to publish, circulate, 
issue, display, post or mail any written or 
printed communication, notice or advertise- 
ment, to the effect . . . that the patronage or 
custom thereat of any person belonging to 
or purporting to be of any particular race, 
creed, color or national origin is unwelcome, 
objectionable or not acceptable, desired or 
solicited.” 


There is no merit to respondent’s claim that 
the amendment of the complaint relating to 
respondent is improper because no notice was 
given and the same was made more than ninety 
days after the act of discrimination alleged 
therein. 
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Section 297 of the Law gives the Commission 
power “reasonably and fairly to amend any 
complaint.” Rule 2i of the Commission’s Rules 
Governing Practice and Procedure states that 
this power may be exercised, prior to the issu- 
ance of a notice of hearing, by the Investigating 
Commissioner. Nothing is said about notice 

Actually, respondent was notified of the 
amendment upon being served with the notice 
of hearing, for a copy of the amending order 
was annexed, along with the complaint and its 
exhibits. There was no need for any other kind 
of notice. Mrs. Sylvia Trowbridge had been 
named as a party respondent in the original 
complaint and had been informed previously 
of the charge against her. 

The amendment is timely. It does not change 
the substance of the complaint. It does not add 
new parties respondent. It works no prejudice. 
It simply drops certain parties originally named, 
then redesignates Mrs. Sylvia Trowbridge and 
Trowbridge Farm (both of them named as re- 
spondents in the original complaint) as Sylvia 
Trowbridge d/b/a Trowbridge Farm. Such an 
amendment can be made at any time, regardless 
of statutory time limit. Boyd v. U.S. Mortgage 
& Trust Co., 187 N.Y. 262 (1907); Ruzicka’s v. 
Greenhouse Flower Cooperative, Inc., 278 App. 
Div. 676, 103 N.Y.S.2d 131 (ist Dept. 1951); 
Yeager v. Cooperative Fire Underwriters’ Ass‘n. 
of New York State No. 2, 243 App.Div. 743, 277 
N.Y.Supp. 514 (2nd Dept. 1935). 

Respondent’s arguments numbered “4”, “5S” 
and “6” are also not well taken. The documentary 
and oral evidence in this case demonstrates 
beyond doubt that Trowbridge Farm is a place 
of public accommodation, resort or amusement 
within the meaning of Section 292.9 of the Law. 

Respondent, Sylvia Trowbridge, is, at the very 
least, a manager, agent and/or employee of 
Trowbridge Farm, Inc. While it was established 
in the course of the hearing that Trowbridge 
Farm, Inc., was incorporated in 1957 and before 
the date of the violation complained of herein, 
the evidence also discloses that respondent, 
Sylvia Trowbridge, was and still is an officer, 
director and stockholder of the corporation; that 
she mailed the complainant the brochure con- 
taining the alleged discriminatory language; that 
she did so in her name and not in the name of 
the corporation; that when the Commission's 
Field Representative called at Trowbridge Farm 
to investigate the complaint she discussed the 
complaint, in part, with him in the office of the 


resort hotel; that she heid herself out to the 
Commission’s Field Representative as being in 
charge of the place; and that she acted and con- 
ducted herself as a manager, agent and/or em- 
ployee of the resort hotel known as Trowbridge 
Farm. No evidence was offered by the respond- 
ent to controvert any of this. 

It is noteworthy that neither the advertisement 
in the Herald Tribune, nor the letter from re- 
spondent to complainant, nor the enclosed 
printed brochure, nor Sylvia Trowbridge herself 
mentioned or referred to the corporate entity, 
Trowbridge Farm, Inc., directly or indirectly. 

Disposing of respondent’s technical objections, 
there remains for consideration the basic ques- 
tion, viz: Does the phrase “Serving Christian 
Clientele Since 1911” as used in the instant case 
violate Section 296.2 of the Law Against Dis- 
crimination? While this is the first time that the 
Commission has been called upon to determine 
the legality of the phrase after a public hearing, 
it is not without some guide lines in this general 
area. The Commission dealt with comparable 
language in American Jewish Committee v. 
Arthur B. Flick and Amy Flick d/b/a Westkill 
Tavern Club, CP-3314-53. The respondents in 
that case used a printed folder containing the 
language “A Strictly Selected Clientele in a 
Christian Community.” The Investigating Com- 
missioner found probable cause to credit the 
allegations of the complaint and the respondents 
agreed to delete the phrase from their adver- 
tising. 

The use of the phrase “Christian Clientele” 
came up for consideration in September 1952 
before Edward W. Edwards, then Chairman of 
the Commission, in connection with an investi- 
gation of Barlow's Hotel. At the instance of 
Chairman Edwards, the hotel agreed to stop 
using the phrase. (Inquiry Folder, Barlow's 
Hotel (Public Accommodations) Edward W. 
Edwards, Chairman, September 30, 1952.) 

The Connecticut and New Jersey agencies 
against discrimination have succeeded by in- 
formal proceedings in persuading places of public 
accommodation in those states to stop using 
the phrase “Christian Clientele.” 

The phrase “Selected Clientele” was held to 
violate Section 40 of the Civil Rights Law in 


* Camp-of-the-Pines v. New York Times Co., 184 


Misc. 389, 53 N.Y.S.2d 475 (Sup. Ct. Albany Co. 
Spec. Term 1945). 

In November 1950, the Attorney General of 
the State of New York ruled on the legality of 








556 RACE RELATIONS LAW REPORTER 


the phrases “The Hillside Inn enjoys the con- 
tinued year-after-year patronage of a select 
Christian clientele” and “provides a Christian 
clientele with comfortable accommodations.” 
The first phrase was used in a brochure sent out 
by the resort; the second, in a form letter. The 
Attorney General considered the legality of these 
phrases and in a letter dated November 9, 1950, 
advised the proprietor, “You are hereby advised 
that you are in violation of Section 40 of the 
Civil Rights Law of the State of New York.” 
(Inquiry Folder, The Hillside Inn (Public Ac- 
commodations ) Edward W. Edwards, Chairman, 
July 9, 1952. ) 


Respondent has argued that Trowbridge Farm 
has accepted some guests of a religious creed 
other than Christian. This fact was not publi- 
cized in the brochure. Intent to limit patronage 
to guests of a particular religious belief is thus 
emphasized. The legend “Serving Christian 
Clientele Since 1911,” as used in the brochure, 
which generally described the physical and 
recreational advantages of the resort in question, 
can have only one connotation. It calls attention 
to the religious creed of the guests the resort 
has been serving and presents a pattern of oper- 
ation of exclusivity and limitation calculated to 
attract only guests of the Christian faith. 


It is our belief und judgment that the lang- 
uage “Serving Christian Clientele Since 1911,” 
as used in the instant case, unmistakably con- 
veys the idea that the resort solicits guests of 
one religious creed. Such usage is in violation of 
the provisions of the Law Against Discrimina- 
tion. 

On the record herein, considered as a whole, 
we find that the respondent committed an un- 
lawful discriminatory practice in violation of 
Section 296.2 of the Law Against Discrimination, 
in that she published, circulated, issued, dis- 
played, posted or mailed a printed communica- 
tion, notice or advertisement, to the effect that 
the patronage or custom of non-Christians at 
Trowbridge Farm, a place of public accommoda- 
tion, resort or amusement, is unwelcome, ob- 
jectionable or not acceptable, desired or solicited. 


Accordingly, pursuant to Section 297 of the 
Law, we have stated our findings of fact and 
conclusions of law and are issuing and causing 
to be served on respondent the attached decision 
and order requiring respondent to cease and 
desist from said unlawful discriminatory practice 
and to take such affirmative action as is set forth 


therein, which, in the judgment of the Commis- 
sion will effectuate the purposes of the Law. 


/s/ Bernard Katzen 
Presiding Hearing Commissioner 
o e e 


MARY LOUISE NICE, Hearing Commissioner: 
I concur with the foregoing opinion of Pre- 
siding Hearing Commissioner Bernard Katzen. 
/s/ Mary Louise Nice 
Hearing Commissioner 
e e ° 


JOHN A. DAVIS, Hearing Commissioner: 


On the basis of the few facts which have been 
made available by an uncooperative respondent, 
I am not willing to say in this case that the 
statement in question meant more than Mr. 
Robert E. Sachs’ patronage at Trowbridge Farm 
was not “desired or solicited” because of his 
religion. This is sufficient to make the statement 
illegal in the State of New York. I do not agree, 
therefore, that the findings in this case should 
be determined by previous treatment accorded 
the phrases “A Strictly Selected Clientele in a 
Christian Community,” “Christian Clientele” 
and “select Christian clientele” by individual 
commissioners of this Commission or the Attor- 
ney General. 


Mr. Sachs wrote Trowbridge Farm asking for 
information about accommodations. In reply he 
received a letter of invitation with an enclosed 
descriptive brochure which twice used the 
phrase “Serving Christian Clientele Since 1911.” 
According to the wording of his complaint, he 
concluded from this that his patronage was “not 
acceptable, desired or solicited,” and he filed a 
complaint with this Commission. 

In view of the letter of invitation and because 
religious statements are common and have been 
common in connection with the advertisement of 
resorts in the State of New York, it does not 
seem to me reasonable to conclude that the 
statements by the respondent in its brochure 
meant that Jewish patronage would not be ac- 
cepted or was objectionable. It is clear to me 
that the statements on the brochure clearly 
indicated that Jewish patronage was “not desired 
or solicited.” 


The respondent’s lawyer in this case wrote a 
letter to the Investigating Commissioner in which 
he asserted that respondent served many Jewish 
people, “including the following . . .” He then 
named all of two persons. He also submitted 
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copies of extended correspondence with a Mrs. 
Rose M. Carroll of New York City during the 
course of which the respondent was able finally 
and after much difficulty to convince Mrs. Car- 
roll that the phrase in question was not intended 
to exclude Jewish patronage. It seems to me 
that the respondent’s exhibits with regard to Mrs. 
Carroll prove conclusively that the phrase in 
question would indicate to a reasonable man 
that Jewish patronage was “not desired or 
solicited.” The meager record of Jewish patron- 
age that the respondent has submitted also 
indicates that the phrase in question has done 
its work. 
/S/ John A. Davis 


Hearing Commissioner 
2 e o 


STATEMENT OF THE CASE 


On June 9, 1959, Robert E. Sachs (herein- 
after complainant), residing at 1000 Grand Con- 
course, Borough and County of the Bronx, City 
and State of New York, made, signed and filed 
with this Commission a verified complaint charg- 
ing that Trowbridge Farm, R. Trowbridge, Mrs. 
Sylvia Trowbridge, Mrs. Sylvia Trowbridge & 
Son and R. Trowbridge & Son had violated 
Section 296.2 of the Law Against Discrimina- 
tion, which provides, in part, that it shall be an 
unlawful discriminatory practice for the owner, 
lessee, proprietor, manager, superintendent, 
agent or employee of any place of public ac- 
commodation, resort or amusement directly or 
indirectly to publish, circulate, issue, display, 
post or mail any written or printed communica- 
tion, notice or advertisement, to the effect that 
the patronage or custom thereat of any person 
belonging to or purporting to be of any partic- 
ular race, creed, color or national origin is un- 
welcome, objectionable or not acceptable, de- 
sired or solicited. 

Complainant alleged that he is of the Jewish 
creed and that he feels aggrieved because the 
words “Serving Christian Clientele Since 1911” 
contained in the brochure sent to him by Trow- 
bridge Farm clearly indicate that persons of the 
Jewish creed are not acceptable, desired or 
solicited at Trowbridge Farm. 


Commissioner J. Edward Conway, the duly 


designated Investigating Commissioner, with the - 


assistance of the Commission’s staff, investigated 
the allegations of the complaint. 

On September 8, 1959, the Investigating Com- 
missioner amended the complaint to take account 


of facts disclosed in the course of the investiga- 
tion by designating the respondent as Sylvia 
Trowbridge d/b/a Trowbridge Farm. 

On October 21, 1959, on the basis of his in- 
vestigation, the Investigating Commissioner 
found probable cause to credit the allegations 
of the complaint. He endeavored by conference, 
conciliation and persuasion to eliminate the un- 
lawful discriminatory practice complained of, 
but respondent refused to confer with him or 
to eliminate the unlawful discriminatory practice. 

Accordingly, on December 17, 1959, the In- 
vestigating Commissioner caused to be issued 
and served in the name of the Commission a 
notice of hearing, together with a copy of the 
complaint, as amended, requiring respondent 
to answer the charges of the complaint at a 
public hearing before three Hearing Commis- 
sioners, sitting as the Commission. 

On January 7, 1960, respondent through her 
attorney filed with the Commission a special 
appearance and a notice of motion to dismiss 
the complaint on the following grounds: 


1. That the complaint was fatally defective 
in that it failed to name or designate the 
true and correct owner, proprietor and 
operator of the premises in question; 

2. That no complaint pursuant to Section 
297 of the Law Against Discrimination 
against the true and correct owner, 
proprietor and operator of the premises 
in question had ever been filed; 

3. That the order of the Investigating Com- 
missioner amending the complaint was 
made after the statute of limitations of 
90 days as set forth in Section 297 had 
expired and no notice of such application 
was given to the respondents of the ap- 
plication for such order; 

4. That the complaint failed to show that 
the complainant had set forth sufficient 
facts to constitute a violation of Section 
297; 

5. That the Commission was without juris- 
diction of the respondents; 

6. That the complaint failed to allege that 
the respondents committed any violation; 

7. That the Commission “should cease and 
desist from this silly persecution of good 
citizens of the Empire State of New 
York.” 


Respondent also filed an answer denying unlaw- 
ful discrimination against the complainant. 
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Pursuant to the notice of hearing, a public 
hearing was held at the office of the Commission 
at 270 Broadway, New York, New York on 
February 2, 1960, before Presiding Hearing Com- 
missioner Bernard Katzen and Heading Com- 
missioners John A. Davis and Mary Louise Nice, 
sitting as the Commission, the said Commission- 
ers having been duly designated by the Chair- 
man of the Commission, all in accordance with 
Section 297 of the Law and Rule 7 of the Com- 
mission’s Rules Governing Practice and Proce- 
dure. 

Complainant appeared and testified. Respond- 
ent did not appear personally but was repre- 
sented by her attorney, Peter H. Harp, Esq. of 
New Paltz, New York. The case in support of 
the complaint was presented before the Hearing 
Commissioners by Henry Spitz, Esq., General 
Counsel of the Commission (Ann Thacher 
Clarke, 6f counsel ). 

After arguments for and against respondent's 
motion to dismiss, the Hearing Commissioners 
denied the motion without prejudice to its re- 
newal at the end of the case. 

All parties to the proceeding were afforded 
full opportunity to be heard, to call, examine, 
and cross-examine witnesses, and to introduce 
evidence bearing on the issues. No witnesses 
were called on respondent’s behalf. 

After both sides rested, respondent’s counsel 
renewed the motion to dismiss. The Hearing 
Commissioners denied the motion and reserved 
decision on the merits of the case. The Hearing 
Commissioners then granted the parties permis- 
sion to exchange uriefs. Briefs were served and 
filed by both parties. 

The Hearing Commissioners have considered 
all the evidence presented at the hearing and 
ull the arguments presented by the parties. 

The opinion of the Hearing Commissioners is 
attached hereto. 

On all the evidence at the hearing, the New 
York State Commission Against Discrimination, 
by Bernard Katzen, Presiding Hearing Commis- 
sioner, and John A. Davis and Mary Louise 
Nice, Hearing Commissioners, finds that the re- 
spondent, Sylvia Trowbridge d/b/a Trowbridge 
Farm, committed an unlawful discriminatory 
practice as defined in the New York State Law 
Against Discrimination (Executive Law, Art. 
15) and states its findings of fact as follows: 


FINDINGS OF FACT 
1. At the time of the events complained of, 


complainant, Robert E. Sachs, resided and still 
resides at 1000 Grand Concourse, Borough and 
County of the Bronx, City and State of New 
York. 


2. Complainant is a person of the Jewish faith. 


3. On May 17, 1959, complainant read the 
following advertisement in the New York Her- 
ald Tribune: 


TROWBRIDGE FARM 


The “different” place, old-time hospitality 
—comfortable living. Catering to refined} 
congenial clientele, seeking rest, relaxation, 
wholesome recreation, and the BEST 
HOME-COOKED FOOD. 135 Acres. 
Shady lawns, pleasant walks, beautiful 
scenery. 

Sports, including—GOLF—THE FARM’S 
FAVORITE PASTIME-9-hole course—on 
premises . . . no extra charge. Churches 
nearby. 2 hrs. from N.Y.C. via Thruway. 
Exit 18. Moderate rates. Leaflet. Home 
Cooked Food, Which Has Made Trow- 
bridge Farm Famous, since 1911. 

48th year under ownership management, 
Mrs. S. Trowbridge & Son, Props. Kyserike 
2, High Falls, R.F.D., N.Y., Tel. Overland 
7-2621 


4. On May 17, 1959, complainant wrote to 
Trowbridge Farm requesting further informa- 
tion. 

5. On May 21, 1959, complainant received 
through the mail a letter on letterhead marked 
“Trowbridge Farm, R. Trowbridge, Proprietor”, 
which read as follows: 


“May 20, 1959. 
“Mr. Robert E. Sachs 
New York City. 
“My dear Mr. Sachs: 
“We are pleased to send you our booklet 
and rate card and hope to have the pleasure 
of reserving for you at an early date. 
“You will find the charm of simplicity com- 
bined with comfort and hospitality—genuine 
characteristics for which there is no substi- 
tute. 

‘Yours very truly, 
“(Mrs.) Sylvia Trowbridge & Son.” 


6. Said letter, dated May 20, 1959, enclosed 
a printed brochure describing the accommoda- 
tions and the physical and recreational facilities 
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at Trowbridge Farm, naming R. Trowbridge & 
Son as proprietors, and stating in two places: 
“Serving Christian Clientele Since 1911.” 


7. Said letter, dated May 20, 1959, was signed 
by respondent Sylvia Trowbridge. 


8. Said letter, dated May 20, 1959, together 
with said printed brochure were mailed to com- 
plainant directly or indirectly by respondent 
Sylvia Trowbridge. 


9. Upon receipt of said brochure, complainant 
found the legend “Serving Christian Clientele 
Since 1911” appearing therein, to be objection- 
able because it indicated to him that Trow- 
bridge Farm was “definitely not soliciting Jewish 
clientele”. 


10. When complainant read the above-quoted 
advertisement, he was considering spending his 
vacation at Trowbridge Farm. After complain- 
ant read the legend “Serving Christian Clientele 
Since 1911” contained in respondent’s brochure 
he decided to spend his vacation at another re- 
sort. 


11. At all times mentioned herein, Trowbridge 
Farm was and still is an inn. 


12. At all times mentioned herein, Trowbridge 
Farm was and still is a hotel conducted for the 
accommodation of persons seeking health, recre- 
ation or rest. 


13. At all times mentioned herein, Trowbridge 
Farm was and still is a place where food is sold 
for consumption on the premises. 


14. At all times mentioned herein, Trowbridge 
Farm was and still is a place of public accom- 
modation, resort or amusement. 


15. Trowbridge Farm has been operated as a 
place of public accommodation, resort or amuse- 
ment since 1911. 


16. From 1911 to 1954, Trowbridge Farm 
was owned and operated by Russell Trowbridge. 


17. Russell Trowbridge was the husband of 
respondent Sylvia Trowbridge. 


18. In 1954, Russell Trowbridge died and re- 
spondent Sylvia Trowbridge acquired by op- 


eration of law and by will the ownership of all - 


the real and personal property then included in 
Trowbridge Farm. 


19. From 1954 to the present time, respondent 
Sylvia Trowbridge has owned and still owns all 


of the real property included in Trowbridge 
Farm. 


20. From 1954 to November 1957, Sylvia 
Trowbridge, assisted by her son Nathan Trow- 
bridge, operated Trowbridge Farm. 


21. In November 1957, Sylvia Trowbridge 
formed a stock corporation, known as Trow- 
bridge Farm, Inc. 


22. The subscribers, stockholders and direc- 
tors of Trowbridge Farm, Inc. were Sylvia Trow- 
bridge, her son, Nathan Trowbridge and her 
son’s wife, Doris Trowbridge. 


23. The number of shares of stock which each 
subscriber agreed to take in Trowbridge Farm, 
Inc. were one share for Sylvia Trowbridge, one 
share for Nathan Trowbridge and one share for 
Doris Trowbridge. 


24. In November 1957, Sylvia Trowbridge 
leased Trowbridge Farm to Trowbridge Farm, 
Inc. 


25. Neither the advertisement of Trowbridge 
Farm in the New York Herald Tribune on May 
17, 1959, which complainant read, nor the letter 
dated May 20, 1959, which complainant received 
from Trowbridge Farm nor the accompanying 
brochure which complainant received from 
Trowbridge Farm contained the name Trow- 
bridge Farm, Inc. 


26. The advertisement in describing Trow- 
bridge Farm stated “48th year under ownership 
management—Mrs. S. Trowbridge & Son, Props.” 


27. On August 18, 1959, the Commission's 
Field Representative assigned to investigate the 
complaint visited Trowbridge Farm for that 
purpose. Respondent Sylvia Trowbridge dis- 
cussed the subject matter of the complaint with 
him in the office of Trowbridge Farm. 


28. In response to the Field Representative’s 
inquiry as to her connection with Trowbridge 
Farm, Sylvia Trowbridge replied that she “was 
the sole owner of Trowbridge Farm.” She made 
no mention of the corporate entity of Trow- 
bridge Farm, Inc. or of any lessee. 


29. On August 18, 1959, when the Commis- 
sion’s Field Representative visited Trowbridge 
Farm, Sylvia Trowbridge was performing work 
connected with the management, operation and 
maintenance of Trowbridge Farm. 
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30. On August 18, 1959, when the Commis- 
sion’s Field Representative visited Trowbridge 
Farm, Sylvia Trowbridge held herself out as 
being in charge of the resort hotel known as 
Trowbridge Farm. 


31. At the time of the events complained of 
Sylvia Trowbridge held herself out to the public 
as a proprietor of the resort hotel, Trowbridge 
Farm. 


32. At the time of the events complained of 
and thereafter, Sylvia Trowbridge took and still 
takes a responsible and substantial part in the 
management, operation and maintenance of the 
resort hotel, Trowbridge Farm. 


33. At the time of the events complained of 
and thereafter, Sylvia Trowbridge was and still 
is a manager of the resort hotel, Trowbridge 
Farm. 


34. At the time of the events complained of 
and thereafter, Sylvia Trowbridge was and still 
is an agent and/or employee of the resort hotel, 
Trowbridge Farm. 


35. After the notice of hearing and complaint, 
as amended, was duly served on respondent, 
Sylvia Trowbridge, she left the State of New 
York and failed to appear personally at the 
scheduled hearing. 


36. We find as a fact that the legend “Serving 
Christian Clientele Since 1911” as used in the 
Trowbridge Farm brochure calls attention to 
the religious creed of the guests the resort has 
been serving and presents a pattern of operation 
of exclusivity and limitation calculated to at- 
tract only guests of the Christian faith. 


37. We find as a fact that said legend “Serv- 
ing Christian Clientele Since 1911” as used in 
said brochure connotes that the patronage or 
custom of non-Christians at the resort hotel, 
known as Trowbridge Farm, is unwelcome, ob- 


jectionable or not acceptable, desired or so- 
licited. 


CONCLUSIONS OF LAW 


On all the evidence at the hearing and the 
foregoing findings of fact, the New York State 
Commission Against Discrimination makes the 
following conclusions of law: 


1. At the time of the events complained of, 
complainant was and still is an inhabitant of 


the State of New York within the meaning of 
Section 290 of the Law Against Discrimination. 


2. At the time of the events complained of, 
Trowbridge Farm was and still is a place of pub- 
lic accommodation, resort or amusement within 
the meaning of Section 292.9 of the Law Against 
Discrimination. 

3. At the time of the events complained of, 
respondent, Sylvia Trowbridge, held herself out 


to the public as a proprietor of Trowbridge 
Farm. 


4. At the time of the events complained of, 
respondent, Sylvia Trowbridge, was and still is 
a manager of Trowbridge Farm within the 
meaning of Section 296.2 of the Law Against 
Discrimination. 


5. At the time of the events complained of, 
respondent, Sylvia Trowbridge, was and still 
is an agent and/or employee of Trowbridge 
Farm within the meaning of Section 296.2 of 
the Law Against Discrimination. 


6. At all times since the filing of the complaint 
herein the Commission has had and still has 
jurisdiction over the person of the respondent. 


7. At all times since the filing of the complaint 
herein the Commission has had and still has 
jurisdiction over the subject-matter of this pro- 
ceeding and over the complaint. 


8. The language “Serving Christian Clientele 
Since 1911” as used herein, means that the pa- 
tronage or custom of non-Christians at Trow- 
bridge Farm is unwelcome, objectionable or not 
acceptable, desired or solicited within the mean- 
ing of Section 296.2 of the Law Against Discrim- 
ination. 


9. On or about May 20, 1959, by mailing to 
complainant a printed brochure, which used in 
connection with Trowbridge Farm the language 
“Serving Christian Clientele Since 1911,” re- 
spondent, Sylvia Trowbridge, committed an un- 
lawful discriminatory practice under Section 
296.2 of the Law Against Discrimination in that, 
being the manager, agent and/or employee of 
a place of public accommodation, resort or 
amusement, she mailed a printed communica- 
tion, notice or advertisement to the effect that 
the patronage or custom of non-Christians at 
Trowbridge Farm is unwelcome, objectionable 
or not acceptable, desired or solicited. 


























10. Complainant is a person claiming to be 
aggrieved by an unlawful discriminatory prac- 
tice within the meaning of Section 297 of the 
Law Against Discrimination. 

11. The complaint was timely filed in accord- 
ance with Section 297 of the Law Against Dis- 
crimination. 

12. The complaint was properly and timely 
amended in accordance with Section 297 of the 
Law Against Discrimination. 


DECISION 


On or about May 20, 1959,.by mailing to com- 
plainant a printed brochure, which used in con- 
nection with Trowbridge Farm the language 
“Serving Christian Clientele Since 1911,” re- 
spondent, Sylvia Trowbridge, committed an un- 
lawful discriminatory practice under Section 
296.2 of the Law Against Discrimination, in that, 
being the manager, agent and/or employee of a 
place of accommodation, resort or amusement, 
she mailed to complainant, who is Jewish, a 
printed communication, notice or advertisement 
to the effect that the patronage or custom thereat 
of non-Christians is unwelcome, objectionable 
or not acceptable, desired or solicited. 


ORDER 


On the basis of the foregoing decision, findings 
of fact, and conclusions of law, and pursuant to 
Section 297 of the Law Against Discrimination, 
it is hereby 

ORDERED by the New York State Commis- 
sion Against Discrimination (Bernard Katzen, 
Presiding Hearing Commissioner, John A. Davis 
and Mary Louise Nice, Hearing Commission- 
ers): 


1. That the respondent, Sylvia Trowbridge, 
cease and desist from directly or indirectly pub- 
lishing, circulating, issuing, displaying, posting 
or mailing any written or printed communica- 
tion, notice or advertisement containing the 
language “Serving Christian Clientele Since 
1911” or other language to the effect that the 


patronage or custom at Trowbridge Farm of any | 


person belonging to or purporting to be of any 
particular race, creed, color or national origin 
is unwelcome, objectionable or not acceptable, 
desired or solicited; 


2. That the respondent, Sylvia Trowbridge, 


ADMINISTRATIVE AGENCIES 
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take the following affirmative action, which in 
the judgment of the Commission will effectuate 
the purposes of the Law Against Discrimination: 


a) Eliminate and block out the legend 
“Serving Christian Clientele Since 1911” 
from any and all existing brochures, 
pamphlets, folders, communications, 
documents and writings used by Trow- 
bridge Farm to advertise, solicit or com- 
municate with prospective guests. 

b) Send to the New York State Commission 
Against Discrimination at its office at 
270 Broadway, New York, N. Y. a copy 
of such existing brochures, pamphlets, 
folders, communications, documents or 
writings now used by Trowbridge Farm 
showing the elimination or blocking out 
of the legend “Serving Christian Clien- 
tele Since 1911.” 

c) Prepare and issue any and all new bro- 
chures, pamphlets, folders, communica- 
tions, documents and writings for use 
by Trowbridge Farm without the legend 
“Serving Christian Clientele Since 1911” 
and without any other phrase, legend or 
language to the effect that the patronage 
or custom at Trowbridge Farm of any 
person belonging to or purporting to be 
of any particular race, creed, color or 
national origin is unwelcome, objection- 
able, or not acceptable, desired or solic- 
ited. 

Send to the Commission at its office at 

270 Broadway, New York, N. Y., a copy 

of such new brochure, pamphlet, folder, 

communication, document or writing 
within twenty (20) days after it is pre- 
pared. 

e) Extend to all persons full, equal and un- 
segregated accommodations, advantages, 
facilities and privileges at the resort ho- 
tel known as Trowbridge Farm, to the 
extent that such accommodations, ad- 
vantages, facilities and privileges are 
available, without regard to race, creed, 
color or national origin. 

f) Post in a conspicuous, accessible and 
well-lighted place at Trowbridge Farm, 
where it can be read easily by all guests 
and prospective guests, a copy of the 
Commission’s poster regarding places of 
public accommodation, resort or amuse- 
ment. 


d 


— 
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g) Notify the New York State Commission 
Against Discrimination at its office at 
270 Broadway, New York, N. Y. in writ- 
ing within twenty (20) days from the 
date of service of this order as to re- 
spondent’s compliance with this order. 


/s/ Bernard Katzen 

Presiding Hearing Commissioner 
/s/ Mary Louise Nice 

Hearing Commissioner 


I concur with the foregoing Findings of Fact, 
Conclusions of Law, Decision and Order, ex- 
cept that the basis of my determination is that 
the legend “Serving Christian Clientele Since 
1911”, as used by respondent in describing 
Trowbridge Farm in this case means only that 
the patronage of non-Christians is not desired 
or solicited, in violation of the Law Against 
Discrimination. 

JOHN A. DAVIS 
Hearing Commissioner 





URBAN RENEWAL 


Housing Discrimination—Local Laws 


The U. S. Housing Administrator has notified purchasers of land in urban renewal pro- 
grams that they are required to abide by local laws forbidding racial discrimination in hous- 
ing. It is indicated that a final determination by a state or local tribunal that a developer has 
used land in violation of such local law may result in the refusal of the federal government to 
allow the developer to participate further in the program. The text of a press statement by 
the Housing and Home Finance Agency describing the order follows: 


January 24, 1960 


Purchasers of land in urban renewal areas in 
states and localities that have laws forbidding 
racial discrimination in housing will be put on 
official notice of their obligation to comply fully 
with such statutes, U. S. Housing Administrator 
Norman P. Mason announced today. 

This policy is contained in instructions being 
issued to Regional Offices of the Housing and 
Home Finance Agency by Urban Renewal Com- 
missioner David M. Walker. 

Under Mr. Walker’s instructions, local re- 
development agencies in states forbidding dis- 
crimination in housing because of race, creed, 
color, or national origin will present to prospec- 
tive redevelopers a formal notice citing the ap- 
plicable laws and stating further: 

“Developers of urban renewal project land 
are expected to conduct their operations in con- 
formity with state and local law. A final deter- 
mination by a state or local tribunal that a de- 
veloper has used such land in violation of the 
provisions of any such state or local law pro- 
hibiting discrimination may result in the refusal 


of URA to concur in the disposition of any other 
project land to that developer.” 

“The purpose of this notice is to make clear to 
those undertaking redevelopments of urban re- 
newal areas that the Federal government stands 
ready to support valid enforcement actions of 
state and local authorities with respect to anti- 
discrimination statutes, just as we do with respect 
to other applicable state and local laws,” Mr. 
Mason said. 

The notification system is similar to that in- 
stituted more than four years ago by the Federal 
Housing Administration with respect to the in- 
surance of private housing mortgages, in which 
builders are notified in advance of their respon- 
sibility to observe such statutes. Application of 
the system to urban renewal land sales was 
worked out by Commissioner Walker and Dr. 
George Snowden, Assistant for Inter-Group Re- 
lations to Administrator Mason, after consulta- 
tion with the New York State Commissioner 
Against Discrimination, of which Elmer A. Car- 
ter is chairman. The notice will apply, however, 
in all states and localities which have enacted 
laws against racial discrimination in housing. 


























EDUCATION 


Text Books—California 


ATTORNEYS 
GENERAL 


The Attorney General of California has ruled that the statutes of that state permit the pur- 
chase of books for public school libraries without regard to their sectarian, partisan, or 


denominational character. 


March 7, 1960 


THE HONORABLE ERNEST R. GEDDES, 
MEMBER OF THE ASSEMBLY FROM THE 
FORTY-NINTH DISTRICT has requested the 
opinion of this office as to the proper interpre- 
tation of Education Code, section 8453 as 
amended by chapter 1816, California Statutes 
1959. 

The conclusion may be summarized as follows: 

Education Code, section 8453, as amended by 
chapter 1816, California Statutes 1959, permits 
public school authorities to purchase books for 
school libraries as they, in their professional 
judgment, deem necessary, unburdened by con- 
siderations as to the sectarian, partisan, or de- 
nominational character of the publications. Edu- 
cation Code section 8453 does not conflict with 
the provisions of section 8 of Article IX of the 
California Constitution. 


ANALYSIS 


Prior to the 1959 session of the Legislature, 
the first sentence of Education Code, section 
8453, read as follows: 


“No publication of a sectarian, partisan, 
or denominational character, shall be used 
or distributed in any school, or be made a 
part of any school library, nor shall any 
sectarian or denominational doctrine be 
taught in any school... .” 


Certain officials interpreted this section so as 
to effectively prevent the purchase of any sec- 


tarian or denominational books for use in school . 


libraries. For example, in certain school districts 
in order for school authorities to purchase any 


book that had the word “God” or “religion” in 
its title it was necessary for the school authority 
to provide an affidavit stating that the book was 
not sectarian and that it was needed for a cer- 
tain unit in a certain course. Other school dis- 
tricts required and still require school district 
administrators to submit a certification form 
with each invoice listing the titles of all books 
“where the title might seem to have religious 
connotations or which has possible religious 
content”; and requiring that such form be signed 
by someone in an administrative position such 
as a district superintendent or assistant super- 
intendent of schools. 

A bill was introduced in the 1959 session of 
the Legislature to overcome this restrictive in- 
terpretation. The purpose of the bill was de- 
scribed by the Legislative Counsel as to “remove 
prohibition against the use or distribution in a 
school or making a part of school libraries, of 
publications of a sectarian, partisan, or denomi- 
national character.” As amended by chapter 
1816, California Statutes 1959, Education Code, 
section 8453, now reads as follows: 

“No publication of a sectarian, partisan, or 
denominational character shall be distributed or 
used for sectarian, partisan or denominational 
purposes in any school, except that nothing 
herein shall restrict the development and use of 
school library collections.” (Emphasis added.) 

The purpose of the amendment was not to 
permit the teaching of sectarian matters in the 
classrooms of the public schools of this state, 
but rather to give freedom in the selection of 
reference materials for public school libraries. 
The passage of the 1959 amendment to Educa- 
tion Code section 8453 was designed to put to 
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rest any previous doubts as to the authority of 
public school authorities to purchase books for 
school libraries that they, in their professional 
judgment, deem to be needed, unburdened by 
considerations as to the sectarian, partisan or 
denominational character of the publications. 

What is said here in no wise conflicts with 
the provisions of section 8 of article IX of the 
California Constitution which provides in part 
that no sectarian or denominational doctrine 
shall be taught or instruction thereon be per- 
mitted directly or indirectly in any of the com- 
mon schools of this state. The Education Code 
section here under discussion is concerned solely 
with the freedom to acquire books of a sectarian, 
partisan, or denominational character for school 
libraries. The prohibition contained in section 8 
of article IX and repeated in Education Code, 
section 8453, that “No sectarian or denomina- 
tional doctrine shall be taught in any school,” is 
still meaningful and effective. There is no need 
to do more here than to reaffirm the views ex- 
pressed in the opinion of the Attorney General 
issued on June 10, 1955 (25 Ops. Cal. Atty. Gen. 
316) which held that the Bible may not be read 
in public schoo! classes for religious purposes 
but that it may be used for reference, literary, 
historical, or other non-religious purposes. We 
deem it appropriate to repeat and reaffirm what 
was said in that opinion at page 325 concerning 
the prohibition against the teaching of sectarian 
doctrine in the public schools: 

“Although direct instruction in religious princi- 
ples may not be given in the public schools, it 
does not follow that every reference to anything 
religious is prohibited. A course in the history 
of California which did not describe the early 
Catholic missions is unthinkable; Father Junipero 
Serra is justly regarded as one of the great figures 
in our history, and in fact his statue is one of 
two representing California in the Hall of Fame 
at the nation’s capitol. A high school course in 
European history could not properly omit refer- 
ence to the great religious controversies of the 
middle ages, such as the struggle over lay in- 
vestiture; and such a course would also devote 
substantial time to a study of the Protestant Re- 


formation. Instruction concerning the Constitu- 
tion would similarly involve study of the history 
of the struggle for religious freedom in colonial 
times. Religious subjects have many times been 
used in art and music; Da Vinci's “Last Supper,” 
Michelangelo's “Moses,” the “Winged Victory” 
of Samothrace, an Indian totem pole—all have 
religious significance and yet all are appropriate 
for study in a public school class on art. The 
playing of passages from Beethoven’s “Missa 
Solemnis” in a music class would not violate 
constitutional restrictions any more than the 
playing of Wagner’s “The Valkyrie”. 
“Even the Bible itself need not be excluded. 

It has exerted, and still exerts, a great influence 
upon English and American literature. Not only 
may it be discussed in a general way in an ap- 
propriate literature class, but specific passages, 
because of their eloquence or poetic beauty, may 
be used for special study, such as the Song of 
Ruth or Paul's great tribute to Charity.® 

“No doubt the indirect use of religious sub- 
jects in classes in art, music, literature, and his- 
tory could be carried to extremes which would 
offend constitutional guarantees. Properly pre- 
sented, however, such materials need not in- 
volve the promotion of religion. Use of the Bible 
in the public schools may be proper, even though 
public school use of the Bible for religious pur- 
poses is prohibited by our constitutions.” 


Although the subject matter of books pur- 
chased for school libraries is not reviewable on 
the ground that the books are or are not sectarian 
or denominational in character, every caution 
should be exercised to make certain that books 
of sectarian or denominational character are not 
used as a basis for advocating or teaching the 
precepts of a specific religion or sect. Care is 
also indicated to prevent books of sectarian or 
denominational character from constituting an 
inordinate percent of the total library and thus 
altering the very character of the library itself. 


* To this extent we disa with what a to 
have been the view pg Baad General Webb 
that the Bible may not be used in public school 
classes for any purpose at all (See Ops. Cal. Atty. 
Gen. No. 769, p. 10, dated March 20, 1903 ).” 
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ELECTIONS 


Registration—Virginia 


The Attorney General of Virginia has ruled that a 1960 amendment of that state’s election law 
(5 Race Rel. L. Rep. 528, supra,) does not permit the use of a printed form instead of a 
blank sheet of paper for the registration of prospective voters. However, in the Attorney Gen- 
eral’s opinion it is lawful for the registrar to provide copies of pertinent sections of the Vir- 
ginia constitution describing the information required for registration, in addition to a blank 


space for the registration itself. 


May 18, 1960 


Honorable Levin Nock Davis 
Secretary, State Board of Elections 
Capitol Building 

Richmond, Virginia 


Dear Mr. Davis: 


You inquire if registrars may use a form ap- 
plication for registration of voters after the effec- 
tive date of an act of the General Assembly of 
1960 which amended Section 24-68 of the Code 
of Virginia. This section of the Code, as 
amended, reads as follows: 


§ 24-68. Such applicant, unless physically 
unable to do so, shall make application to 
the registrar in his own handwriting, on a 
form which may be provided by the registra- 
tion officer, without aid, suggestions, or 
memorandum, in the presence of the regis- 
trar, stating therein his name, age, date and 
place of birth, residence, and occupation at 
the time and for the one year next preced- 
ing, and whether he has previously voted 
and, if so, the state, county, and precinct in 
which he voted last. 


The answer to your query involves Section 20 
of the Constitution of Virginia, which is as fol- 
lows: 


Section 20. Who May Register.—Every 
citizen of the United States, having the 
qualifications of age and residence required 
in section eighteen, shall be entitled to regis- 
ter, provided: 

First. That he has personally paid to the 
proper officer all State poll taxes legally 
assessed or assessable against him for the 
three years next preceding that in which he 
offers to register; or, if he come of age at 
such time that no poll tax shall have been 
assessable against him for the year preced- 
ing the year in which le offers to register, 
has paid one dollar and fifty cents, in satis- 


faction of the first year’s poll tax assessable 
against him; and 

Second, That, unless physically unable, he 
make application to register in his own 
handwriting, without aid, suggestion, or 
memorandum, in the presence of the regis- 
tration officer, stating therein his name, age, 
date and place of birth, residence and occu- 
pation at the time and for the one year next 
preceding, and whether he has previously 
voted, and, if so, the State, county, and 
precinct in which he voted last; and 

Third. That he answer on oath any and 
all questions affecting his qualifications as an 
elector, submitted to him by the registration 
officer, which questions, and his answers 
thereto, shall be reduced to writing, certified 
by the said officer, and preserved as a part 
of his official records. 


The effect of the 1960 amendment to Section 
24-68 was to delete the words, “on a sheet of 
paper containing no written or printed data, in- 
formation, questions or words,” and to substitute 
in lieu thereof the words, “on a form which may 
be provided by the registrar’s office.” 

Your attention, however, is further invited to 
the fact that the 1960 General Assembly failed 
to amend Section 24-71 of the Code, enacted in 
1958, under which Section the registrar is 
charged with the duty of furnishing “a suitable 
and convenient place, with necessary chair, 
table, sheet of paper containing no written or 
printed data, information, question or words, 
and ink or pencil, and nothing more, to be used 
by persons desiring to register in writing their 
application for registration . . . .” Therefore, in 
order to reconcile the unamended Section 24-71 
with the amendment to Section 24-68, it would 
appear that the form which may be provided 
by the registrar’s office must be a form which 
contains no written or printed data, information, 
question or words. 

Pertinent, further, to a resolution of your ques- 
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tion is the fact that the 1960 General Assembly 
did not disturb the provisions of Section 24-71 
of the Code, which requires the registrar to fur- 
nish every applicant for registration copies of 
the applicable provisions of the Constitution and 
Code of Virginia. This section also requires the 
registrar, upon the request of the applicant, and 
in advance of his making written application, to 
give the applicant information as to the require- 
ments incident to registration, and to advise 
the applicant as to the pertinent provisions of 
the Code of Virginia and the Constitution. 
Prior to 1958, it was the opinion of my prede- 
cessors in office that Section 20 of the Constitu- 
tion, which requires a person to make applica- 
tion to register without aid, suggestion or 
memorandum, prohibited the use of printed 
forms or applications wherein an applicant for 
registration would only have to fill in certain 
blanks. From a careful reading of Paragraph 2 
of Section 20 of the Constitution, it will appear 
that every applicant must supply, in his own 
handwriting, the following information, to-wit: 


(1) Name of applicant. 

(2) Age of applicant. 

(3) Date of applicant’s birth. 

(4) Place of applicant's birth. 

(5) Residence of applicant at the time ap- 
plication is made. 

(6) Residence of applicant for one year next 
preceding the making of the application. 

(7) Occupation of applicant at the time ap- 
plication is made. 

(8) Occupation of applicant for one year next 
preceding the making of the application. 

(9) Whether applicant has previously voted. 

(10) If applicant has previously voted, the 
State, County and precinct in which ap- 
plicant last voted. 


The question here involved is whether or not 
the above information, in light of the 1960 
amendment to Section 24-68 of the Code of 
Virginia, can be elicited from questions on a 
form, with the applicant supplying the answers, 
in his own handwriting, and without receipt of 
aid, suggestion or memorandum in formulating 
such answers. 

It is obvious that this question must be 
answered in the negative, in view of the explicit 
direction still contained in Section 24-71 that 
the sheet of paper on which the application for 
registration is to be made shall contain “no 
written or printed data, information, questions, 


or words.” In an effort to give effect to the legis- 
lative intent, as embodied in the amended Sec- 


‘tion 24-68 of the Code, this office is of opinion 


that it will be permissible for registrars to fur- 
nish applicants with an application for regis- 
tration, provided it is in substantially the form 
attached to this letter. You will note that the 
application is so designated and that there is on 
the face of the application an explanatory note 
and an extract from Section 20 of the Constitu- 
tion, as to the information which has to be sup- 
plied by an applicant in his own handwriting, 
without aid, suggestion or memorandum. So 
much of the form as will contain the written 
application and the information to be given by 
the applicant will be blank. It will be necessary 
for the applicant to fill in this part of the form 
in his own handwriting and without aid, sug- 
gestion or memorandum, other than such as is 
permitted by the statute. 

In this connection, we observe here that the 
Constitution of Virginia has prescribed, as a 
qualification for an elector, no test of knowledge, 
or understanding, or educational requirement, 
other than that the applicant shall be able to 
make, in his own handwriting, without aid, sug- 
gestion or memorandum, the required applica- 
tion, and answer in writing questions affecting 
his qualification as an elector, which may be sub- 
mitted to him by the registrar. Davis v. Allen, 
157 Va. 84. 

While no literacy test is required by the Con- 
stitution, it was contemplated that no one be 
registered who could not make written applica- 
tion for that privilege, without aid, suggestion 
or memorandum. There is no objection to regis- 
trars using forms to obtain certain other informa- 
tion which they are required to elicit from 
applicants for registration. It is only the ap- 
plication itself that has to be made by an 
applicant without aid. 

Prior to the 1958 General Assembly, Section 20 
of the Constitution of Virginia was so interpreted 
as to require an applicant for registration to re- 
member the information that he was supposed 
to incorporate in his application. He was not 
permitted to consult with anyone, or refer to the 
Constitution, the Code of Virginia, or any other 
material, while writing his application. 

In 1958, however, the General Assembly de- 
termined, and specifically wrote into the statute, 
that possession of and reference to the applicable 
provisions of the Constitution and Code of 
Virginia pertaining to elections, by an applicant, 
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while making written application for registration, 
is not the “aid, suggestion or memorandum” 
prohibited by the Constitution. This legislative 
enactment carries a presumption of constitution- 
ality. 

We have concluded that, if the information 
which any applicant for registration can obtain 
by a mere reading of Section 20 of the Constitu- 
tion, (which section such applicant is permitted 
to have before him at the time he attempts to 
register), is not the “aid, suggestion or memo- 
randum” prohibited by the Constitution, then a 
form which embodies an extract of Clause 2 of 
Section 20 of the Constitution of Virginia, is 
permissible. In other words, if it is permissible 


for an applicant to read from the Constitution 
the ten items of information that he has to give 
in his application, I can see no valid objection 
to these same items of information being read 
from the form on which the application for 
registration is to be made. 

Under the laws of Virginia, anyone desiring 
to register, and otherwise qualified, who can 
read and write, should have no difficulty in 
registering. 

With kindest regards, I am 


Very sincerely yours, 


Albertis S. Harrison 
Attorney General. 





HOUSING 


Discrimination—Michigan 





A prospective home owner in one of five Grosse Pointe suburban communities near Detroit 
complained in a civil suit that he was denied the right to buy a home because of a community 
“point system” of rating home buyers, on a standard which includes consideration of their 
national origins. An investigation by the state corporation commissioner and the attorney 
general followed, and an order was issued against continuation of the practice. The order al- 
lowed 30 days for compliance by the Grosse Pointe Property Owners Association, the Grosse 
Pointe Brokers Association, and Gross Pointe Properties, Inc. Spokesmen for the groups 
said at the hearing that the system was designed merely to advise prospective sellers of a pros- 
pective buyer’s background, and asserted that there is nothing to prohibit an owner from 
selling to anyone of his choice. They described the plan as designed to maintain property 
values. The statement of the Attorney General and the Corporation and Securities Commis- 





sioner follows: 


When news of the Grosse Painte point sys- 
tem first came to my attention, I condemned 
this system as being morally corrupt. There was 
a loud outcry by the persons connected with 
the svstem that: it was misunderstood and that 
a full public hearing would establish the fair- 
ness of the system. 

Commissioner Lawrence Gubow has now con- 
ducted 6 days of hearings. A mass of written 
and printed evidence has been accumulated. All 
of this material has only served to confirm our 
belief that the system is wholly immoral. 


Under the screening process prospective pur- - 


chasers are condemned because of their race, 
color or creed based upon a summary $10.00 in- 
vestigation by a private detective. The detective 
uses pretexts to interview the neighbors of the 


person under investigation—not the person him- 
self. 

We in America believe that a man has a right 
to face his accusers and to know that of which 
he has been accused. This is not done. Rather 
the utmost secrecy is preserved. 

While all people are required to measure up 
to certain standards, much higher standards are 
exacted from certain persons. A Pole is required 
to have 5 additional points. An Italian, Yugoslav, 
Greek, Syrian, Lebanese, Armenian, Maltese, 
Rumanian, or other Southern European is re- 
quired to have 15 additional points. A Jew is 
required to have 35 additional points and his 
points are more difficult to achieve because of 
penalties in a special marking system for Jews. 
Orientals and Negroes are not considered at all. 
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I am satisfied many of the Grosse Pointers 
themselves had not the slightest idea as to the 
nature of the system which is being used in 
Grosse Points or the enormity of its conception 
and execution. Under the leadership of the 
ministers and priests of that community, a great 
surge of moral indignation and revulsion against 
the system has been steadily rising. 

But first let me turn to the legal problems 
involved. Since this matter came to our attention 
we have given careful consideration to what 
legal steps might be taken to do away with the 
system, Analysis of the activities of the various 
groups indicated to us the possibility of prosecu- 
tion of certain corporations and individuals for 
violation of the Corporation and Securities Blue 
Sky Laws, the possibility of quo warranto pro- 
ceedings aimed at the destruction of the cor- 
porate organizations used to carry out this scheme 
and restrain competition, the possibility that 
Commissioner Gubow might take steps to revoke 
the licenses of those real estate brokers engaged 
in the perpetration of the scheme. 

Commissioner Gubow and I, and in fact all 
of the people of the State of Michigan, are faced 
here with a situation that is primarily a moral 
problem. We are faced with the question as to 
whether or not we honestly and truly believe 
in the words of our Declaration of Independence 
that all men are created equal. Or, as one minis- 
ter put the problem, “We should seek commu- 
nities made all-inclusive by love rather than 
exclusive by pride.” 

Commissioner Gubow and I might pursue this 
investigation for many more days, but we are 
convinced that this is unnecessary. Rather, what 
is needed is the conversion of all of us to a way 
of life that is closer to our American ideal. 

Under these circumstances we announce the 
following program: 


I. There must be a complete and absolute 
abandonment of the screening and reporting 
system and an absolute pledge and assurance 
by all persons involved that such a system based 
upon discrimination because of race, color or 
creed will never again become a part of their 
activities. To accomplish this end we will require 
the Grosse Pointe Property Owners Association 
to take appropriate action to repudiate the 
screening regulations and all of the screening 


practices in which it or any of its members have 
participated. We will further require that the 
Grosse Pointe Brokers Association take formal 
action to amend its bylaws to delete therefrom 
any reference to the screening regulations, to 
compliance therewith and to any other of the 
screening system practices. We will require that 
these two corporations completely separate 
themselves from any co-ordinate or cooperative. 
effort to engage in the screening process or to 
interchange screening information. To accom- 
plish these objectives in a manner satisfactory to 
us will take a reasonable period of time. There- 
fore, we are adjourning the present hearing sub- 
ject to being reconvened at the end of thirty 
days, upon notification by Mr. Gubow. During 
this period we stand ready to work with the 
two corporations, the individual brokers, the 
property owners and the attorneys, to accomplish 
these objectives and to implement the required 
corporate action. If good faith efforts are not 
made to these ends, we shall be compelled to 
impose all sanctions against these corporations 
permitted under the law for the purpose of man- 
datorily requiring the outlawing and abandon- 
ment of the discriminatory screening process. 


2. The information which has been received 
into the record in this proceeding has made it 
clear that additional rules and regulations are 
needed governing the activities of real estate 
brokers as to unlawful activities by brokers under 
a screening system based upon discrimination 
in regard to race, color, or creed. The Corpora- 
tion & Securities Commission will immediately 
undertake the preparation and promulgation of 
an adequate rule. 


3. It clearly appears from the information re- 
ceived in this hearing that there have been vio- 
lations of the Blue Sky Law in connection with 
the issuance and transfer of the stock of Grosse 
Pointe Properties, Inc. A stop order will be is- 
sued immediately by the Corporation & Secur- 
ities Commission prohibiting further sales or 
trading in the common shares of that corpora- 
tion. 

4. If further or additional action is indicated, 
we shall not be foreclosed from proceeding by 


any of the statements or program announced 
herein. 


























REFERENCE 


Employment Discrimination 


I. Introduction 


II. Constitutional Problems 

A. Basic “Rights” in Conflict 

B. State Action 

C. Analogous Legislation Based on “Po- 
lice Power” 

D. Test of “Reasonableness” 

E. Bases for Federal Protection Against 
Discrimination 


III. Federally-Protected Rights 

A. General Background 

B. Present Status of the Government Con- 
tract Clause 

C. Federal Rights Against Labor Union 
Discrimination 
1. Discrimination in Bargaining 
2. Discrimination in Membership 

D. Public School Teachers 


IV. State “Fair Employment” Laws 
A. Basic Operations 
B. Unlawful Discriminatory Practices 
1, By Employers 
2. By Labor Organizations 
3. By Employment Agencies 


C. Specific Discriminatory Practices 

1. Advertising 

2. Pre-employment Inquiries 
a. name, 
b. address or duration of residence 
c. birthplace 
d. age 
e. religion or creed 
f. race or color 
g. photograph 
h. citizenship 
i. national origin 
j. education 
k. languages 
1. experience 
m. character 
n. relatives 
o. notice in case of emergency 
p. military experience 
q. organizations 
r. references 

D. Litigation 

1. Validity of Administrative Regula- 
tion 

2. Commission orders—“Continuing 
Supervision” 

3. Judicial Review 


I. Introduction 


Racial discrimination in employment oppor- 
tunity is condemned by state and local law in 
an increasing number of areas and by executive 
orders of the. President of the United States 
applicable to work for the government directly 
or for its contractors. There are now some 
twenty states which have “fair employment 
practices” legislation administered by specialized 
commissions, generally termed “anti-discrimi- 
nation commissions.” The most recent additions 
to the list are Ohio and California whose com- 


missions began functioning in 1959. For a list-- 


ing of the other states, see the reference article, 
“Anti-Discrimination Commissions,” 3 Race Rel. 


L. Rep. 1085, 1086 (1958). This article is in- 
tended as a supplement to this previous refer- 
ence study. It will be confined to substantive 
details in the area of employment. The previous 
article dealt generally with the organization, 
powers and procedures of anti-discrimination 
commissions concerned with housing, public 
accommodations and education, as well as em- 
ployment. Herein considered are the matters of 
constitutionality and developments at both the 
federal and state levels, with particular emphasis 
upon illustrative cases which have been con- 
ciliated or litigated. 
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A. Basic “Rights” in Conflict 


Il. Constitutional Problems 


comment: 


But in this regard compare the following 


Fair employment practices legislation points 
up the clash between two basic “rights”—the 
normal freedom of an employer to choose whom 
he will to work for him, as opposed to the right 
of an individual to be free from arbitrary re- 
strictions on his work opportunity on bases other 
than his individual merit or qualifications. This 
latter right (as against “state action”) is ap- 
proved in the following dictum by the Supreme 
Court in Powell v. Pennsylvania, 127 U.S. 678, 
684 (1888): 


“We find many Supreme Court opinions in 
which a ‘right’ to employment is expressly 
declared. This expression would be mislead- 
ing if it were not noted that the right re- 
ferred to is the right of a group to pursue 
an occupation without discriminating ex- 
clusion by law, and not the right of an in- 
dividual to a particular iob against the free 
choice of the proposed employer; a right 
which may be exercised by independent 


“The main proposition advanced by the de- 
fendant is that his enjoyment upon terms of 
equality with all others in similar circum- 
stances of the privilege of pursuing an ordi- 
nary calling or trade . . . is an essential part 
of his rights of liberty and property as 
guaranteed by the Fourteenth Amendment. 
The court assents to this general proposition 
as embodying a sound principle of constitu- 
tional law.” 


In Truax v. Raich, 239 U.S. 33 (1915) the 


opinion of Justice Hughes declares: 


“. . . But this admitted authority, with the 
broad range of legislative discretion that it 
implies, does not go so far as to make it 
possible for the state to deny to lawful in- 
habitants, because of their race or national- 
ity, the ordinary means of earning a 
livelihood. It requires no argument to show 
that the right to work for a living in the 
common occupations of the community is 
of the very essence of the personal freedom 
and opportunity that it was the purpose of 
the Amendment to secure. Butchers’ Union 
S. H. & L. S. L. Co. v. Crescent City L. S. L. 
& S. H. Co., 111 U.S. 746, 762, 28 L.Ed. 585, 
588, 4 S.Ct. 652; Barbier v. Connolly, 113 
USS. 27, 31, 28 L.Ed. 923, 924, 5 S.Ct. 357; 
Yick Wo v. Hopkins, supra; Allgeyer v. 
Louisiana, 165 U.S. 578, 589, 590, 41 L.Ed. 
832, 835, 836, 17 S.Ct. 427; Coppage v. 
Kansas, 236 U.S. 1, 14, 59 L.Ed. 441, L.R.A. 
1915C, 960, 35 S.Ct. 240. If this could be 
refused solely upon the ground of race or 
nationality, the prohibition of the denial to 
any person of the equal protection of the 
laws would be a barren form of words.” 


preference, and not a right which involves 
the concurrence of another person. To hold 
that Chinese laundries must be free to 
operate on equal terms with others in the 
same business is quite different from hold- 
ing that Yick Wo cannot be refused a job 
in a laundry simply because he is of Chinese 
origin.” Waite, “Constitutionality of the 
Proposed Minnesota Fair Employment Prac- 
tices Act,” 32 Minn. L. Rev. 349, 357 (1948). 


The unfettered freedom of an employer to 
impose an arbitrary barrier on the basis of race 
is restricted by fair employment practices legis- 
lation. Where this type of legislation is in effect, 
an employer can no longer deal with a person 
on the basis of his personal feelings toward the 
person’s race, creed, color, or national origin; 
rather, the negotiation is a matter of merit. 
Can the state or federal government enact and 
enforce legislation which restricts an employer's 
power to discriminate on the basis of race, creed, 
color, or national origin without running afoul 
of “Due Process?” Is the “right” to be free of 
racial discrimination in employment one that 
government (including the courts) must recog- 
nize and implement when the question is pre- 
sented? In the case of the federal government 
what constitutional grant of power to Congress 
or the President provides a basis for such 
regulation? These are some of the more impor- 
tant constitutional problems arising in this area. 


B. State Action 


Wisconsin’s statute and an accompanying case, 
Ross v. Ebert, 83 N.W.2d 315, 2 Race Rel. L. Rep. 
648 (1957), [see also 2 Race Rel. L. Rep. 151 
(1956) ], furnish a springboard for discussion of 
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some. of the basic problems involved in a con- 
sideration of the constitutionality of FEP legis- 
lation. The plaintiffs were Negro bricklayers 
who, on the basis of race, were denied member- 
ship in Bricklayers International Union No. 8. 
Upon finding that discrimination had been prac- 
ticed, the Wisconsin Industrial Commission 
recommended that the union admit the plain- 
tiffs to membership. The plaintiffs filed suit in a 
Wisconsin state court, seeking to compel the 
union to admit them on the basis of the recom- 
mendation of the Commission. The lower court 
refused to enforce the recommendations and the 
decision was affirmed on appeal to the Wisconsin 
Supreme Court, one justice dissenting. Basically, 
the court’s reasoning was that “racial discrimina- 
tion in employment, so far, is not declared to be 
illegal”; therefore, the plaintiffs have not been 
wronged, at least in the legal sense, and there 
is nothing to redress. The statute in part reads 
as follows: 


“«< 


The denial by some employers and 
labor unions of employment opportunities 
to such persons solely because of their race, 
creed, color, national origin, or ancestry, 
and discrimination against them in employ- 
ment, tends to deprive the victims of the 
earnings which are necessary to maintain a 
just and decent standard of living, thereby 
committing grave injury to them.” (Em- 
phasis added.) Wis. Stat. § 111.3.(1) 
(1945). 


The court said that if the statute had stopped 
with this that perhaps the plaintiffs would have 
had a basis for argument. However, a subsequent 
portion of the statute speaks in terms of “en- 
courage and foster” rather than “require” and 
“compel,” thus leading the court to the conclusion 
thought to be supported by legislative history 
that the legislation created no legal right in the 
plaintiffs. 

Finally, the court dealt with the Fourteenth 
Amendment and decided that discriminatory 
state action was not involved, in the light of the 
fact that the Industrial Commission, a state 
agency, did not aid, but, on the contrary, was 
seeking to end the discrimination in question. 
The dissent, however, declares that “if a union 
had a constitution which restricted its member- 
ship on the grounds of race the courts could not 
enforce that restriction,” and then continues: 


“It may also follow that when a state court 
denies relief to persons excluded from the 


equal protection of the law by a labor union, 
such denial is itself a violation of the 
Fourteenth Amendment. In any event, 
however, the granting of relief to plaintiffs 
by a court would protect their rights under 
the Fourteenth Amendment and that fact 
alone is a sufficient basis for such action by 
the court.” 


From this language it appears that the dissenter’s 
position is that court “inaction” in the face of 
private discrimination may constitute “state ac- 
tion.” Although this view goes beyond the hold- 
ing in Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 
836, 92 L.Ed. 1161 (1948), it might find support 
in Terry v. Adams, 345 U.S. 461, 73 S.Ct. 809, 
97 L.Ed. 745 (1953), involving racial discrimi- 
nation against Negroes in their right to vote. 
[See also “State Action,” 1 Race Rel. L. Rep. 613, 
622, 636 (1956)]. The Terry case has received 
the following comment: 


“This case offers clear support for the 
conclusion that seven of the Justices of the 
Supreme Court now consider mere inactivity 
in this field to be sufficiently state action 
to bring the Fifteenth Amendment into play. 
There can be little reason to doubt the out- 
come of future discrimination cases, regard- 
less of the disguise under which the pro- 
hibited discrimination is affected. The 
Supreme Court of the United States has 
evidently placed upon the states the ultimate 
responsibility for the conduct of all phases 
of the election process within their borders.” 
11 Wash. & Lee L. Rev. 60, 65 (1954). 


It can hardly be asserted, however, that non- 
discrimination in voting and in private employ- 
ment are of equal status in constitutional 
provision and implementation. 

Assuming for the moment that the Fourteenth 
Amendment protects against “state inaction,” in 
certain instances, it could be argued that the 
equal protection clause of the Fourteenth 
Amendment is violated when a state court re- 
fuses to grant relief to the one against whom 
the discrimination is directed. This was appar- 
ently the theory which could not command a 
majority vote of the Supreme Court in Rice v. 


.Sioux City Memorial Park Cemetery, 349 U.S. 


70, 75 S.Ct. 614, 99 L.Ed. 567, 1 Race Rel. L. 
Rep. 15 (1955). Such contention presupposes 
a constitutionally-protected right not to be the 
subject of private discriminatory practices inso- 
far as a court accords recognition or validity to 
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such practices for any purpose. Such a theory 
cannot be considered as having been authorita- 
tively established as yet. Compare the discussion 
of the scope of Shelley v. Kraemer in Allen v. 
United States, 173 F. Supp. 358, 4 Race Rel. L. 
Rep. 644 (1959). 

Since the Ebert case the Wisconsin statute 
has been amended to read as follows: 


“If the commission finds probable cause to 
believe that any discrimination as defined 
in this subchapter has been or is being com- 
mitted, it shall immediately endeavor to 
eliminate the practice by conference, con- 
ciliation or persuasion. In case of failure so 
to eliminate the discrimination, the com- 
mission shall issue and serve a written notice 
of hearing, specifying the nature of the dis- 
crimination which appears to have been 
committed, and requiring the person named, 
hereinafter called the ‘respondent’ to answer 
the complaint at a hearing before the com- 
mission. . . . If after hearing, the commission 
finds that the respondent has engaged in 
discrimination, the commission shall make 
written findings and recommend such action 
by the respondent as will effectuate the 
purposes of this subchapter and shall serve 
a certified copy of the findings and recom- 
mendations on the respondent together with 
an order requiring the respondent to comply 
with the recommendations, the order to have 
the same force as other orders of the com- 
mission and be enforced as provided in ch. 
101.” Wis. Stat. § 111.36 (1957). 


Although the Commission has not been granted 
authority to issue cease and desist orders, the 
italicized portion seems to be a sufficient grant 
to allow positive action. Thus, the implication 
from these Wisconsin developments is that the 
state court would uphold as valid fair employ- 
ment legislation which creates in a person the 
legal right to be dealt with on the basis of his 
merit rather than race, color or creed. 


C. Analogous Legislation 
Based on ‘Police Power" 


Although the United States Supreme Court 
decision in Railway Mail Assn. v. Corsi, 326 
U.S. 88 (1945) may be taken as precluding any 
claim of deprivation of liberty or property under 
the due process clause of the Fourteenth Amend- 


ment, the constitutionality of restrictions im- 
posed upon an employer under “fair employ- 
ment” legislation has not been treated directly 
in any reported appellate court decision. If a 
fair employment practices act is considered a 
reasonable exercise of the state’s “police power,” 
this is sufficient to make it constitutional as 
against claimed deprivation of “due process.” 
Note, 17 U. Pitt. L. Rev. 438, 443 (1956). “Police 
power” is nothing more nor less than the power 
to govern for adequate reason to meet public 
need and provide for the general welfare. Thus 
it may be asked whether or not fair employment 
legislation comes within the purview of “pro- 
viding for the general welfare.” Waite, “Con- 
stitutionality of the Proposed Minnesota Fair 
Employment Practices Act,” 32 Minn. L. Rev. 
349, 353 (1948). 

Legislation, although purported to be under 
the “police power,” is often attacked as abridg- 
ing freedom of contract or depriving persons of 
liberty or property without due process of law. 
In Nebbia v. New York, 291 U.S. 502 (1934), 
the validity of a law regulating milk prices was 
in question. The following language of the court 
is significant: 


“Under our form of government the use of 
property and the making of contracts are 
normally matters of private and not of public 
concern. The general rule is that both shall 
be free of governmental interference. But 
neither property rights nor contract rights 
are absolute; for government cannot exist if 
the citizen may at will use his property to 
the detriment of his fellows, or exercise his 
freedom of contract to work them harm. 
Equally fundamental with the private right 
is that of the public to regulate it in the 
common interest. . . .” at 523. 


In this case, as in others, the one attacking legis- 
lation has the burden of showing that it consti- 
tutes an unreasonable infringement upon 
individual rights protected by the due process 
clause. 

In West Coast Hotel Co. v. Parrish, 300 U.S. 
379 (1937), the validity of a state minimum 
wage law was questioned on the basis of the due 
process clause. In holding the statute to be a 
valid exercise of police power, the Court said: 


“The principle which must control our 
decision is not in doubt. The constitutional 
provision invoked is the due process clause 
of the Fourteenth Amendment governing the 
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States. .. . The Constitution does not speak 
of freedom of contract. It speaks of liberty 
and prohibits the deprivation of liberty 
without due process of law. In prohibiting 
that deprivation, the Constitution does not 
recognize an absolute and uncontrollable 
liberty. Liberty in each of its phases has 
its history and connotation. But the liberty 
safeguarded is liberty in a social organiza- 
tion which requires the protection of law 
against the evils which menace the health, 
safety, morals, and welfare of the people. 
Liberty under the Constitution is thus neces- 
sarily subject to the restraints of due process, 
and regulation which is reasonable in rela- 
tion to its subject and is adopted in the 
interests of the community is due process.” 
at 391.... 

“This power under the Constitution to re- 
strict freedom of contract has had many 
illustrations. That it may be exercised in 
the public interest with respect to contracts 
between employer and employee is unde- 
niable. . . . In dealing with the relation of 
employer and employed, the legislature has 
necessarily a wide field of discretion in order 
that there may be suitable protection of 
health and safety, and that peace and good 
order may be promoted through regulations 
designed to insure wholesome conditions of 
work and freedom from oppression. . . .” 
at 392-93. 


ble employees. This interpretation is strength- 
ened possibly when coupled with the following 
statement of Mr. Justice Frankfurter, concurring: 


“Certainly the insistence by individuals on 
their private prejudices as to race, color or 
creed, in relations like those now before us, 
ought not to have a higher constitutional 
sanction than the determination of a State 
to extend the area of non-discrimination be- 
yond that which the Constitution itself ex- 
acts. 326 U.S. at 98. 


The Corsi decision is undoubtedly the most im- 
portant precedent in this area at the present time 
since it did involve the constitutionality of the 
New York Civil Rights Law, the predecessor of 
the present New York Law Against Discrimina- 
tion. In spite of the doubts suggested above, it 
would probably be treated as authoritatively 
disposing of “due process” questions, under the 
federal constitution insofar as the general pro- 
visions of anti-discrimination restrictions are 
concerned. 


D. Test of Reasonableness 


New York’s declaration of policy prefacing its 
anti-discrimination legislation is somewhat typ- 
ical of that of the other states. It is apparently 
attempting to provide a basis for the constitu- 
tionality of the legislation: 





See also the due-process discussion in N.L.R.B. 
v. Jones-Laughlin Steel Corp., 301 U.S. 1, 57 S.Ct. 
615, 81 L.Ed. 893 (1937), and Stern, “The 
Problems of Yesteryear—Commerce and Due 
Process,” 4 Vand. L. Rev. 446, 448-450 (1951). 
In 1945 a New York statute forbidding em- 
ployment discrimination was held valid as ap- 
plied to labor union admission to membership 
by the United States Supreme Court in Railway 
Mail Assn. v. Corsi, 326 U.S. 88, 65 S.Ct. 1483 
(1945). The Court stated that there was “no 
constitutional basis for the contention that a 
state cannot protect workers from exclusion sole- 
ly on the basis of race, color or creed by an 
organization, functioning under the protection of 
the state, which holds itself out to represent the 
general business needs of employees.” 326 U.S. 
at 94, It might be said that underlying this 
statement is the basic assumption that there is 
a privilege to discriminate, but that this can be 
superseded since the union was under the state’s 
protection and was holding itself out to all eligi- 


“This article shall be known as the ‘Law 
Against Discrimination.’ It shall be deemed 
an exercise of the police power of the state 
for the protection of the public welfare, 
health and peace of the people of this state, 
and in fulfillment of the provisions of the 
constitution of this state concerning civil 
rights; and the legislature hereby finds and 
declares that practices of discrimination 
against any of its inhabitants because of 
race, creed, color or national origin are a 
matter of state concern, that such discrimi- 
nation threatens not only the rights and 
proper privileges of its inhabitants but men- 
aces the institutions and foundation of a free 
democratic state. A state agency is hereby 


- created with power to eliminate and prevent 


discrimination in employment, in places of 
public accommodation, resort or amusement 
and in publicly-assisted housing accommo- 
dations because of race, creed, color or na- 
tional origin, and to take other actions 
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against discrimination because of race, 
creed, color or national origin, as herein 
provided; and the commission established 
hereunder is hereby given general jurisdic- 
tion and power for such purposes.” N.Y. 
Executive Law § 290. 


Since all agree that it is a reasonable exercise 
of “police power” to protect the public welfare, 
health, and peace, the determinative question 
to be asked is whether discrimination in employ- 
ment is detrimental to the public generally. 

According to statistical studies which have 
been made in this general area, (1) very few 
Negroes work on farms outside the South, (2) 
only a slightly greater percentage of Negro men 
are managers, officials, proprietors, or skilled 
workers in the Northern cities, (3) the Negro’s 
chance of becoming a professional is slightly less 
in the North than in the South, and (4) the 
Negro man has greater opportunity to do clerical 
or sales work in the North. See Ginzberg, The 
Negro Potential 30-32 passim (1956). All of the 
data compiled is said by this author to point to 
this: 

“The lessons learned about the economic en- 

franchisement of the American Negro should 

prove useful wherever men of intelligence 
and good will seek to remove the restrictions 
which hamper disadvantaged groups. Only 
when the potential with which men and 
women are born is allowed to develop fully 
can a society have both a sound foundation 
for economic progress and individual con- 
tentment.” Ginzberg, The Negro Potential 
9-10 (1956). 


This author’s economic theory as to the public 
interest in non-discrimination laws is more fully 
stated as follows: 


“It is never sensible or right for a nation to 
waste valuable human resources through 
failure to develop or utilize them. The con- 
sequences of such waste are a lower level of 
national strength and individual well-being. 


“A study of the more effective utilization 
of 15 million Negroes, roughly 10 ver cent 
of the nation’s population, has significance 
. .. because it may contribute to the shaping 
of a strategy for developing latent manpower 
potential wherever it exists. The first and 
perhaps most significant finding emerging 
from this study is that improvements in the 
position of the Negro occurred primarily as 


the direct outgrowth and consequence of 
forces unleashed in the market place. They 
were not primarily a result of alterations in 
our social and political thinking and be- 
havior. It is fashionable for critics of con- 
temporary American life to point with dis- 
dain to our national preoccupation with the 
material aspects of life—the production of 
ever greater quantities of goods and the 
desire of so many to secure an ever larger 
amount of these goods. But this precise state 
of affairs has led to marked improvements 
in the position of American Negroes. Their 
higher standard of living since 1940 has been 
in large part a direct outgrowth of the grow- 
ing demand for labor in American towns 
and cities. Except for this quickening of the 
economic pace, which has resulted in fifteen 
years of uninterrupted economic expansion, 
it is qucesonable indeed whether the Negro 
would have been able to reach his present 
place on the economic scale. . . . the best 
hope for the Negro’s speedy and complete 
integration into American society lies in the 
continuation of a strong and virile economy 
in which his labor is needed and his skills 
and capabilities rewarded.” Ginzberg, The 
Negro Potential, 116, 117 (1956). 


This same theme is observed in a 1953 report 
by President Eisenhower's Committee on Gov- 
ernment Contract Compliance: 


“Discrimination is an economic waste 
and a destructive influence upon the great- 
est of our nation’s resources—its manpower. 
It is particularly damaging at a time when 
America has great need for the skills and 
talents of all its citizens. This is the premise 
on which the Committee has based all its 
studies. 


“Minority group workers have made sig- 
nificant advancements in recent years. Nev- 
ertheless, the 15,000,000 Negroes in the 
United States as a group generally do not 
even approach the economic status of our 
white workers. With few exceptions, Negroes 
are paid less, are less able to combat inroads 
on their health, and accordingly have a 
shorter life span than whites. Discrimination 
is a major contributing factor to these and 
other inequities.” Equal Economic Oppor- 
tunity 54 (1953). 


These statements are but typical and suffice 
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to illustrate the reasoning involved in the con- 
clusion which has been reached by the twenty 
states which have enacted fair employment 
practices legislation. Generally see also, The 
Negro in American Society, Florida State Uni- 
versity Studies, No. 28 (1958); 2 Emerson and 
Haber, Political and Civil Rights in the United 
States, 1451-1463 (1958). 


E. Bases for Federal Protection 
Against Discrimination 


Whether or not a non-discrimination law un- 
reasonably interferes with an employer's or 
labor union’s normal freedom of action raises 
substantially identical problems of due process 
under the Fifth and Fourteenth Amend- 
ments. If the federal government is to have such 
a law, however, it must be based on a grant 


of power accorded to the central government 
under the Constitution. The existing prohibition 
against discrimination applicable to federal con- 
tractors is contained in an executive order of 
the President, presumably related to his “war” 
powers. If the existing orders of President Eisen- 
hower are valid, Congress could undoubtedly 
enact the same requirements under its war 
powers. In the case of government contractors 
it would seem that there would be no oppor- 
tunity to raise the constitutional issue unless 
Congress permitted it. Perkins v. Lukens Steel 
Co., 310 U.S. 113 (1940). If Congress were to 
enact some general non-discrimination law ap- 
plicable to private employers generally it would 
undoubtedly utilize the Commerce Power and it 
would probably be concluded that the consti- 
tutional issues are controlled by the decisions 
upholding the National Labor Relations Act. 
See N.L.R.B. v. Jones & Laughlin Steel Co., 
supra. 


lll. Developments at the Federal Level 


A. General Background 


The predecessor of the present-day state and 
local fair employment practices legislation was 
President Roosevelt’s Fair Employment Practice 
Committee, established in June, 1941, by Execu- 
tive Order No. 8802, 6 Fed. Reg. 3109 (1941). 
This action was taken in the name of full utili- 
zation of the nation’s manpower in the war ef- 
fort. The end of the war saw the end of the 
Committee, and proposals to enact federal leg- 
islation proved unsuccessful. See Maslow, “FEPC 
—A Case History in Parliamentary Maneuver,” 
13 U. Chi. L. Rev. 407 (1946); Wilson, “The 
Proposed Legislative Death Knell of Private Dis- 
criminatory Employment Practices,” 31 Va. L. 
Rev. 798 (1945). 

During the Korean conflict, President Truman 
created by Executive Order No. 10308, 16 Fed. 
Reg. 12303 (1951), the Committee on Govern- 
ment Contract Compliance, now known as the 
President’s Committee on Government Contracts, 
under the Eisenhower administration. This Com- 


mittee has engaged in considerable activity by” 


use of the nondiscrimination clause, conferences 
and conciliation, in the direction of eliminating 
discriminatory practices by those who have gov- 
ernment contracts. 


B. Present Status of the 
Government Contract Clause 


Contracts to which the United States Govern- 
ment is a party are of significance in the area of 
civil rights by virtue of the following provision: 


“In connection with the performance of 
work under this contract, the contractor 
agrees not to discriminate against any em- 
ployee or applicant for employment because 
of race, religion, color or national origin.” 
Exec. Order No. 10557, 19 Fed. Reg. 5655 
(1954). 


It seems in theory that this clause, in some six 
million contracts each year in all parts of the 
United States, could bring about a situation of 
equal employment opportunity in a relatively 
brief time. In practice, however, it does not 
appear that this result has been achieved. 

This nondiscrimination clause, as did its pre- 
decessors, exists and is required in government 
contracts by virtue of an executive order of the 
President. Because it has this status, it has been 
challenged informally as lacking legal authority. 
Among other arguments advanced is that Con- 
gress has considered and declined to enact FEP 
legislation, thus making any executive order 
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which seeks to accomplish the same purpose a 
usurpation of legislative power. Defenders of 
the nondiscrimination clause contend that its 
validity is based broadly on the President’s 
powers in connection with national defense and 
the public interest. 

Obviously, the nondiscrimination provision is 
without Significance if it is not enforced. The 
President’s Committee on Government Contracts 
is charged with the duty of co-ordinating the 
President’s program, but actually the head of 
each contracting agency is responsible for over- 
seeing the policy of merit employment. Thus, 
the effectiveness of the program is largely de- 
termined by the government contracting officer’s 
success in securing the contractor’s compliance 
with the provision. 


Extends to Subcontractors 


One who enters into a contract with the gov- 
ernment agrees, by virtue of the nondiscrimina- 
tion clause, to conduct all aspects of the employ- 
ment relationship without regard for the race, 
religion, color, or national origin of his employees 
or those who apply for employment. The con- 
tractor also agrees to post in conspicuous places 
informative notices concerning rights of these 
persons under the clause. The clause even ex- 
tends to subcontractors, the contractor agreeing 
to include the nondiscrimination provision in 
subcontracts except those for standard commer- 
cial supplies or raw materials. There are also 
other exemptions. Contracts and subcontracts 
to be performed outside the United States need 
not include the clause; nor is the clause neces- 
sary in certain special situations or emergencies 
if the President’s Committee on Government 
Contracts so recommends. By definition, the 
clause is unnecessary where the contract does 
not involve the employment of any persons. It 
is also generally conceded that the clause does 
not affect the contractor's activities which have 
no connection with the government contract. 
See 1 Race Rel. L. Rep. 458 (1956) for the Com- 
mittee’s interpretive rulings on some of these 
matters. 


A government contract is a contract of adhe- 
sion and differs considerably from a private 
contract. Among the various features which 
make the government contract different is the 
nondiscrimination provision, whose impact upon 
the contracting parties has been described as 
follows: 


“It is both a truism and a paradox to say 
that the nondiscrimination clause is a con- 
tract device: a truism, because the clause is 
one of the terms and conditions of the con- 
tract, binding the contractor like any other, 
for breach of which the Government has a 
legal remedy, and a paradox, because the 
Government has never invoked its legal 
remedy by way of a judicial proceeding 
to enforce the clause, and quite evidently 
hopes that it will never have to do so.” 
Pasley, “The Nondiscrimination Clause in 
Government Contracts,” 43 Va. L. Rev. 837 
(1957). 


Since the nondiscrimination clause bears only 
slight, if any, relationship to the contractual ob- 
ligations primarily imposed, e.g., the manufacture 
or delivery of goods, it is not difficult to under- 
stand the government’s position in not having 
invoked its legal remedy for breach of the clause. 
These reasons have been advanced as explana- 
tory: “(1) the fact that the clause is almost 
wholly non-consensual, (2) the fact that the 
relationship between the parties is so different 
from that ordinarily prevailing in a contract 
situation, and (3) the fact that there is no direct 
relation between the clause and efficient per- 
formance of the basic contract obligations.” 
Pasley, “The Nondiscrimination Clause in Gov- 
ernment Contracts,” 43 Va. L. Rev. 837, 849 
(1957). There is a practical problem of deter- 
mining just what remedies are available to the 
government for breach of the clause. In 1953 
the President’s Committee on Government Con- 
tract Compliance viewed the possible remedies 
which were, in its opinion, available to the gov- 
ernment after efforts to conciliate fail. The 
possibilities listed were termination of the con- 
tract, denial of other contracts in the future, 
injunctive relief, liquidated damages, arbitra- 
tion, third party beneficiary action by the in- 
jured employee or applicant, and a certificate 
of compliance which would operate as a con- 
dition precedent to payment by the government. 


Role of Default Clause 


The Committee suggested that a contract 
could be terminated on the basis of the typical 
“default” clause which permits termination for 
failure to perform any provision of the contract. 
Professor Pasley states that this is a remedy 
which usually is invoked only in case of serious 
failure to perform or delay in delivery. Invoking 
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this remedy would, doubtless, at times prove 
injurious to the government by depriving it of 
necessary supplies. Thus, while the remedy 
is available, it appears that it will lie dormant 
and be of only small benefit since the govern- 
ment’s reluctance to invoke it is obvious. Pasley, 
“The Nondiscrimination Clause in Government 
Contracts,” 43 Va. L. Rev. 837, 851-52 (1957). 
Denial of other contracts in the future is 
suggested as a possible remedy on the basis of 
the statutory provision which requires limiting 
contract awards to “responsible bidders.” How- 
ever, there is some criticism of administrative 
debarment absent a statute which sanctions the 
particular basis for placing a contractor on the 
government's “blacklist.” See Gantt and Panzer, 
“The Government Blacklist: Debarment and 
Suspension of Bidders on Government Con- 
tracts,” 25 Geo. Wash. L. Rev. 175, 204 (1957). 
Whether injunctive relief would be granted 
will depend upon the court’s view of the “ade- 
quacy of the remedy at law,” the difficulty of 
enforcing any decree it renders, and the fact that 
an employment contract is involved. The Com- 
mittee seemed to doubt whether a court would 
hold that the legal remedy would be inadequate 
since this test is traditionally concerned with the 
main object of the contract and not with a col- 
lateral objective such as making full use of the 
nation’s manpower. The President’s Committee 
on Government Contracts, Equal Economic Op- 
portunity 39 (1953). It has been suggested, 
however, that a modern court would likely hold 
the legal remedy to be inadequate; the court’s 
reluctance more probably would stem from the 
other two difficulties mentioned above. How- 
ever, the court might issue a decree which would 
not pertain to a particular employee's or appli- 
cant’s relationship with the contractor. Pasley, 
“The Nondiscrimination Clause in Government 
Contracts,” 43 Va. L. Rev. 837, 852-53 (1957). 


Liquidated Damages Unlikely 


Liquidated damages do not appear to be a 
threat to contractors who do not comply with 
the nondiscrimination provision because of the 
difficulty involved in the government's showing 
any monetary injury. It is thought that a court 


would probably hold such a provision to be in’ 


the nature of a penalty and therefore unenforce- 
able. 

It is doubtful that the United States Arbitra- 
tion Act, 61 Stat. 669 (1947), as amended, 9 


U.S.C. §§ 1-14 (1952), as amended, 9 U.S.C. 
§ 4 (Supp. III, 1956), presently is broad enough 
to include the nondiscrimination clause and that 
the government could submit to arbitration 
under it. Pasley, “The Nondiscrimination Clause 
in Government Contracts,” 43 Va. L. Rev. 837, 
854 and n.70 (1957). 


The third party beneficiary and certificate of 
compliance suggestions were not recommended 
by the Committee and have not been adopted. 
Thus, it appears that the government must rely 
chiefly upon its power to terminate where the 
offense is serious and its denial of other con- 
tracts in other situations. The contractor can 
discriminate provided he is willing to give up 
his contract with the government. Thus, while 
the only pressure upon the contractor who wants 
to discriminate is the threat of losing his govern- 
ment contract, it appears that in many instances 
this would be sufficient incentive to comply 
with the contractual obligation provided strict 
enforcement was the prevailing practice. The 
President's Committee has been criticized by 
some on the basis of the fact that no contract 
has been terminated. because of discriminatory 
practice, and no contractor has been made in- 
eligible for future contracts with the govern- 
ment. 


The terms of the nondiscrimination clause are 
set forth on a poster, and it is now required of 
all those having government contracts that they 
display such poster, provided by the President's 
Committee, in conspicuous places. The new re- 
quirements constitute an attempt to make it 
quite clear that the nondiscrimination clause has 
wider application than merely to the hiring prac- 
tices of the contractor. The clause now states 
that it: 


“[{S]hall include, but not be limited to, the 
following: employment, upgrading, demo- 
tion, or transfer; recruitment or recruitment 
advertising; lay-off or termination; rates of 
pay or other forms of compensation; and 
selection for training, including apprentice- 
ship.” Exec. Order No. 10557, 19 Fed. Reg. 
5655 (1954). 


The President recommended that the work of 
this Committee be put on a statutory basis but 
Congress failed to follow his recommendation in 
the Civil Rights Act of 1960. 
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C. Federal Rights Against 
Labor Union Discrimination 


A series of cases, commencing with Steele ov. 
Louisville & Nashville Railroad, 323 U.S. 192, 
65 S.Ct. 226, 89 L.Ed. 173 (1944), and most 
recently in Oliphant v. Brotherhood of Locomo- 
tive Firemen and Enginemen, 262 F.2d 359, 3 
Race Rel. L. Rep. 1195 (1958), have raised two 
questions in the area of racial discrimination by 
labor unions. These are: (1) whether a labor 
union clothed with the power of a statutory 
bargaining representative of a craft or class of 
employees has the duty to exercise fairly its 
powers without racial discrimination; and (2) 
whether a labor union clothed with the power 
of a statutory bargaining representative of a 
craft or class of employees has the duty to admit 
to membership all employees within the class 
without regard to race. 

The federal statutes involved in this group 
of cases are the Railway Labor Act, 45 U.S.C. 
8, and the National Labor Relations Act, 29 
U.S.C.A. § 141 et seq. By section 2 of the Rail- 
way Labor Act, “Employeés shall have the right 
to organize and bargain collectively through rep- 
resentatives of their own choosing. The majority 
of any craft or class of employees shall have the 
right to determine who shall be the representa- 
tive of the craft or class for the purposes of this 
Act.” Similarly, it is provided in Section 9(a) of 
the National Labor Relations Act: “Representa- 
tives designated or selected for the purposes of 
collective bargaining by the majority of the 
employees in a unit appropriate for such pur- 
poses, shall be the exclusive representatives of 
all the employees in such unit for the purposes 
of collective bargaining. .. .” 


1, DiscrrminaTION In BARGAINING 


Racial discrimination by an exclusive bargain- 
ing agent was first successfully attacked in Steele 
v. Louisville & Nashville Railroad, 323 US. 
192, 65 S.Ct. 296, 89 L.Ed. 173 (1944). A group 
of Negro firemen, excluded from membership in 
the union which was vested with exclusive bar- 
gaining authority by the Railway Labor Act, 
sought to enjoin enforcement of a collective 
bargaining agreement. The agreement clearly 
bore the marks of the Brotherhood’s discrimi- 
natory representation, for the contract provided 
that not more than 50% of the firemen in each 
class of service in each seniority district of the 


carrier were to be Negroes. The Supreme Court 
of Alabama found no cause of action. 


The Supreme Court of the United States, 
unanimously per Chief Justice Stone, granted 
the injunction. Basing its decision on the com- 
pulsory representation thrust upon the Negro 
minority by the Railway Labor Act, the Court 
found a duty in the statutory bargaining agent 
to represent fairly all members of the class. Al- 
though the union might indeed make contracts 
with unfavorable effects on some members, these 
contractual distinctions must find their justifica- 
tion in valid economic differences, not racial 
differences. The federal statute itself condemned 
the Brotherhood’s conduct. In the words of Chief 
Justice Stone in 323 U.S. at 204: “While the 
statute does not deny to such a bargaining labor 
organization the right to determine eligibility 
to its membership, it does require the union to 
represent non-union . . . members of the craft 
without hostile discrimination, fairly, impartially, 
and in good faith.” 


Constitutional Grounds 


In a concurring opinion, Justice Murphy 
thought the matter ought better to have been 
decided on constitutional rather than statutory 
grounds. The niceties of statutory construction 
failed to express adequate condemnation. The 
Fifth Amendment would have been the better 
weapon to strike the agreement. Murphy's de- 
nunciation of the discrimination was voiced thus 
in 323 U.S. at 209: 


“The Constitution voices its disapproval 
whenever economic discrimination is applied 
under authority of law against any race, 
creed, or color. A sound democracy cannot 
allow such discrimination to go unchal- 
lenged. Racism is far too virulent today to 
permit the slightest refusal, in the light of 
a Constitution that abhors it, to expose and 
condemn it wherever it appears in the course 
of a statutory interpretation.” 


On the same day in a companion case, Tun- 
stall v. Brotherhood of Locomotive Firemen and 
Enginemen, 323 U.S. 210, 65 S.Ct. 235, 89 L.Ed. 
187 (1944), the question of a federal district 
court’s jurisdiction in such a situation was de- 
cided. The federal courts were held to have 
jurisdiction to entertain a nondiversity suit in 
which rail employees under the Railway Labor 
Act sought injunctive relief and damages for 
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failure of their union to perform statutory bar- 
gaining duties. 

The Steele case, supra, was held controlling in 
Brotherhood of Railroad Trainmen v. Howard, 
343 U.S. 768, 72 S.Ct. 1022, 96 L.Ed. 1283 
(1952). Again, the railway brotherhood was 
found to be exercising its statutory authority in a 
discriminatory manner against Negroes, who 
were denied membership in the union. The 
instant discrimination involved action of a more 
serious character than that in Steele, for the 
Brotherhood forced with strike threats the dis- 
charge of Negro employees. The union argued 
unsuccessfully that Steele was distinguishable, 
since the Negroes were technically in a different 
craft not represented by the Brotherhood. 

The subtleties of craft classification were not 
considered controlling in Mr. Justice Black’s 
opinion. The District Court should enjoin union 
and carrier from the use of ousting contracts. 
The fact of different crafts did not lessen the 
trust of the bargaining agent to avoid discrimi- 
natory invasion of the rights of colored workers. 
Justice Black said in 343 U.S. at 774: “... [T]he 
racial discrimination practiced is unlawful 
whether colored employees are classified as 
‘train porters’, ‘brakemen’, or something else.” 


Duty to Employees 


By 1955 it was settled that a statutory bar- 
gaining agent under the Railway Labor Act had 
a duty to represent without racial discrimination 
all employees in its craft. Further, when competi- 
tion for essentially the same work was involved, 
craft classification and representation districts 
did not defeat this rule. Injunctive relief and 
damages were available against such discrimina- 
tion. In that year the problem reappeared in 
connection with a statutory bargaining agent 
under the National Labor Relations Act. Section 
€(a) of this Act conferred essentially the same 
rights on the bargaining agent as did its equiva- 
lent in the Railway Labor Act. In Syres v. Oil 
Workers International Union, 223 F.2d 739, 1 
Race Rel. L. Rep. 192 (5th Cir. 1955), the Oil 
Workers Union at Gulf Corporation negotiated 
a contract which provided for two lines of 
seniority. The effect of the two lines was to 


freeze Negroes in their jobs and prevent ad- _ 


vancement to certain jobs. Negro oil workers 
brought suit in federal district court to enjoin 
enforcement of the bargaining agreement, for 
declaratory judgment that the contract was void, 
and for damages. 


The district court denied relief on these 
grounds: (1) the agreement was solely an inter- 
nal matter between two amalgamated groups— 
colored and white—within the union; (2) Steele 
was distinguished since Negroes were members 
of defendant union here; (3) Williams v. Yellow 
Cab Co., 200 F.2d 302 (1952) distinguished 
railway cases and refused to apply them to the 
Taft-Hartley Act; and (4) the NLRB had ex- 
clusive jurisdiction over what is no more than 
an unfair labor practice. On appeal to the Court 
of Appeals for the Fifth Circuit, appellant Negro 
oil workers cited Steele, Tunstall, and Howard, 
all supra, as decisive of the issue. 

The Court of Appeals affirmed the lower 
court’s dismissal, 223 F.2d 739, 1 Race Rel. L. 
Rep. 192 (5th Cir. 1955). Williams v. Yellow 
Cab Co., 200 F.2d 302, a very similar case in 
the Court of Appeals for the Third Circuit, was 
cited with approval. Steele was distinguished on 
the ground that all plaintiffs were members of 
the offending union, and thereby the union’s 
bargaining authority was derived from their 
consent and not from thé National Labor Rela- 
tions Act. Inasmuch as members’ rights in- 
volved consent and not the federal statute, the 
sole issue of whether a private contract was 
violated was not a federal question. 

The apparent inapplicability of Steele to cases 
under the National Labor Relations Act as an- 
nounced in Syres by the Court of Appeals was 
shortly changed by the United States Supreme 
Court. The Court reversed and remanded the 
case to the district court for further proceed- 
ings. 350 U.S. 892, 1 Race Rel. L. Rep. 20 (1956). 
Steele, Tunstall, and Howard, supra, were cited 
as controlling in the per curiam reversal. Thus, 
discrimination on the basis of race by a statutory 
bargaining agent under both acts is cause for 
enjoining the agreements produced by such dis- 
crimination. Membership or nonmembership will 
not decide the issue. 


Reduced to Damage Issue 


The matter of oil worker Syres was litigated 
further in Syres v. Oil Workers International 
Union, 257 F.2d 479, 3 Race Rel. L. Rep. 998 
(5th Cir. 1958). The request for declaratory and 
injunctive relief was by now moot; a new con- 
tract in 1956 had erased the objectionable dis- 
crimination. The damages issue alone remained. 
The Court of Appeals approved a ruling of the 
trial court which required proof of individual 
damage; no recovery of damage for discrimina- 
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tory denial of advancement should be granted 
the Negroes on a class basis. The dismissal was 
affirmed for want of proof of individual damages. 


2. DISCRIMINATION IN MEMBERSHIP 


The problem thus far considered was discrimi- 
nation by a statutory bargaining union in the 
exercise of its bargaining power. Our concern 
now is the denial of membership in the exclu- 
sive bargaining representative on the basis of 
race. It is a pattern of discrimination noted espe- 
cially in the railway brotherhoods. Both the 
Railway Labor Act, 45 U.S.C. 8, and the Na- 
tional Labor Relations Act, 29 U.S.C.A. § 141 
et seq., are silent on the issue of discrimination 
in admission to union membership. Objections 
to such discrimination were voiced in Congres- 
sional debates on the Acts. It is thought that 
the very passage of the Acts might have been 
endangered had the practices been forbidden 
by the legislation. 

The issue arose in Oliphant v. Brotherhood of 
Locomotive Firemen and Enginemen, 156 F. 
Supp. 89, 2 Race Rel. L. Rep. 1128 (N.D. Ohio 
1957). Negroes employed as firemen by various 
railroads brought an action in federal district 
court against the Brotherhood, which was certi- 
fied as exclusive bargaining representative for 
the firemen under the Railway Labor Act. The 
Brotherhood did not admit Negroes to member- 
ship. The action sought to require the union to 
admit Negroes to membership on the ground 
that discriminatory membership requirements 
deprived Negro firemen of liberty without 
due process of law, contravening the Fifth 
Amendment to the United States Constitution. 
It was said by Negroes that requisite federal 
action was present in that certification of the 
Brotherhood under the federal act represented 
federal action. This was thought to bring into 
play the Fifth Amendment’s due process clause. 


Role of Federal Action 


The federal court for the northern district of 
Ohio denied relief. The Fifth Amendment is 
inoperative without federal action. It was said in 
156 F.Supp. at 1130: “The real question is 
whether Federal action has deprived these negro 
citizens of liberty or property without due proc- 
ess of law.” (Emphasis added.) The certifica- 
tion via the Act, alleged by Negroes as federal 
action, was not sufficient to change the character 
of Brotherhood from that of private association 


to that of a governmental agency. The discrimi- 
nation protested is that of a private, not govern- 
mental agency. The employees must look to 
Congress, not the judiciary, for relief, the court 
concluded. The Supreme Court denied certiorari 
to review, 355 U.S. 893, 3 Race Rel. L. Rep. 6 
(1957). 

The district court’s dismissal went next by 
appeal to the Court of Appeals for the Sixth 
Circuit. Oliphant v. Brotherhood of Locomotive 
Firemen and Enginemen, 262 F.2d 359, 3 Race 
Rel. L. Rep. 1195 (1958). Again appellants ran 
afoul of the federal action requirement. It was 
declared in 262 F.2d at 363: “. . . [T]his record 
does not show an agency of the federal govern- 
ment to have been responsible for appellants’ 
plight.” Brown v. Board of Education, 347 U.S. 
483, 74 S.Ct. 686 (1954), was held not to be in 
point. There public funds were involved and 
hence requisite state action existed. Here, in 
distinction, the silence or inaction of Congress is 
not to be considered federal action. In sum- 
mary, the court noted in 262 F.2d 363: “The 
Brotherhood is a private association, whose mem- 
bership policies are its own affair, and this is not 
an appropriate case for interposition of judicial 
control.” The Supreme Court in an order of 
March 9, 1959, denied petition for writ of cer- 
tiorari. 359 U.S. 935 (1959). 

Hence, as the matter stands at present, there 
is no judicial relief available to Negroes denied 
membership in a union which has been certified 
as an exclusive bargaining representative under a 
federal labor statute. In the “Bill of Rights” 
portion of the 1959 Labor-Management Report- 
ing and Disclosure Act, 73 Stat. 519, care was 
taken apparently to avoid requiring any equality 
of right in labor union membership admission 
practices. The “equal rights” in Section 101(a) 
(1) are accorded to members “within such or- 
ganization.” 


D. Public School Teachers 


The school integration controversy has pre- 
sented two significant problems in employment 
of public school teachers. First, integration in a 
community may lead to displacement of a num- 
ber of teachers through economy effectuated 
thereby. Selection of remaining teachers may lead 
to a charge of discrimination by Negroes. 

One case has arisen on the rights of Negro 
teachers to employment in public schools with- 
out racial discrimination in selection of teachers. 
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Brooks v. School District of City of Moberly, 
Missouri, 267 F.2d 733, 4 Race Rel. L. Rep. 
613 (8th Cir. 1959). This was a decision of the 
Court of Appeals for the Eighth Circuit on an ap- 
peal from the District Court of Eastern Missouri 
(the district court’s opinion is reported in 3 
Race Rel. L. Rep. 660 [1958] ). 

The public schools of Moberly, Missouri, were 
integrated in September, 1955. In the previous 
school year, Moberly employed 109 public school 
teachers. The colored school was closed in the in- 
tegration movement. The integrated schools re- 
quired fewer teachers. The Moberly School 
Board declined to renew the contracts of four 
of 98 white teachers, while the contracts of all 
eleven Negro teachers were not renewed. Some 
of the discharged Negroes had more education 
or more experience, or both, than some of the 
retained whites. The board had a policy of em- 
ployment standard as follows: “on the basis of 
merit, determined by the Superintendent from 
the applicant’s qualifications, training, experi- 
ence, personality and ability to fulfill the, require- 
ments of the position.” [Emphasis by court at 
267 F.2d 736]. The emphasized portion of the 
Board’s standard presented the trouble; it rep- 
resented the grounds for discharge. 

As a result of the refusal to rehire, eight 
colored teachers in Moberly brought action in 
federal court seeking declaratory judgment, in- 
junction, and damages against the Board on the 
ground that their discharge was due to racial 
discrimination. Plaintiffs contended in 267 F.2d 
at 735: 


“, .. [D]efendants denied them reemploy- 
ment after integration solely because of 
their race or color pursuant to a rule, 
practice, or custom of the Board of Edu- 
cation not to employ Negro teachers. 
Plaintiffs allege such practice . . . is in 
violation of . . . Equal Protection Clause of 
the Fourteenth Amendment.” 


The Board countered that it had refused re- 
employment on nondiscriminatory grounds; it 
stressed superiority of white teachers in the 
realm of intangibles of personality and ability. 

In view of uncertainty in previous cases as 
to the applicability of the Fourteenth Amend- 


ment to public employment and employees, the - 


following passage from 267 F.2d at 735 is sig- 
nificant: 


“There is no dispute between the parties 
as to the applicability of the Fourteenth 
Amendment. The defendants admit that 
any rule, practice, or custom denying 
plaintiffs reemployment because of race or 
color would be discriminatory, and in vio- 
lation of plaintiffs’ constitutional rights.” 


[Trial Court Relief Denied] 


The trial court denied relief. It found no 
racial discrimination. The Board was thought to 
have fairly applied its standard without bias. 
3 Race Rel. L. Rep. 660 (1958). 

On appeal, dismissal was affirmed. The case 
was viewed as a question of evidence; the teach- 
ers failed to carry their burden of proof. The 
credibility of the Board’s witnesses was for the 
trial court to decide. There was no positive 
evidence of discrimination, and the Superin- 
tendent’s testimony was entirely to the contrary. 
Following are the factors which tended to 
negate the presence of discrimination: (1) 
satisfactory, speedy integration; (2) equal 
salaries to teachers of both races before inte- 
gration; and (3) equal facilities before integra- 
tion. School boards are entitled to wide discre- 
tion in employment of teachers; courts interfere 
only with arbitrary decisions. While the court 
concurred with the Negroes in characterizing 
total exclusion of Negroes as an unusual result, 
the teachers presented no proof of discrimina- 
tory abuse of authority by the Board. 

This case was docketed in the United States 
Supreme Court but the Court denied review 
November 16, 1959. 4 Race Rel. L. Rep. 850. 
Thus, the four-year effort of the Negro teach- 
ers ended in failure. Two conclusions may per- 
haps be drawn from this initial court test of 
teacher employment as affected by integration: 
(1) The equal protection clause of the Four- 
teenth Amendment may afford protection against 
discriminatory employment practices in the 
public schools; and (2) the burden of proof 
on the teachers to show discrimination is a 
rigorous requirement which in this case was 
not met. 
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IV. State ‘Fair Employment’ Laws 


A. Basic Operations 


Anti-discrimination commissions are charged 
with the responsibility to eliminate and prevent 
discriminatory practices. The statutes specific- 
ally provide that attempts to conciliate and per- 
suade be exhausted before resorting to enforce- 
ment powers in the instances where these 
powers have been bestowed. For a discussion 
of the basic structures of the commissions and 
also a consideration of their functions, see 
“Anti-Discrimination Commissions,” 3 Race Rel. 
L. Rep. 1085 (1958). 


B. Unlawful Discriminatory 
Practices 


Fair employment practices legislation does 
not forbid prejudice on the basis of race, creed, 
color, national origin, age, or sex; it merely out- 
laws its expression in specified employment 
situations. Generally, state FEP legislation is 
aimed at employers, labor organizations, and 
employment agencies. Employers are forbidden 
to discriminate in any phase from hiring to 
firing; labor organizations are not to discriminate 
in any phase of their activities from admission 
to expulsion; and employment agencies are not 
to act discriminatorily in classifying or referring 
applicants for employment. While there are 
other specific situations in which discrimina- 
tion is forbidden, the bulk of the complaints 
lodged come within the broad areas mentioned. 

Since typically the primary purpose of a 
state commission is to employ conciliation and 
persuasion efforts in cases of discrimination, 
there has not been a great deal of litigation in 
the state courts. Following are some illustrative 
cases handled by the commissions. 


1. By EMPLOYERS 


In answer to a newspaper advertisement a 
Negro applied to the respondent baking com- 
pany for the position of driver-salesman. Com- 
plainant alleges that he was not employed be- 
cause of his color. Investigation revealed that 
although respondent had employed Negroes to 
fill other positions, that no Negro had ever been 
employed as a driver-salesman. The respondent 


also contended that the same situation was true 
in the rest of the baking industry. Efforts at 
conciliation were successful, and respondent 
agreed to write complainant, offering him the 
opportunity to apply again and assuring him of 
equal treatment. Perry v. Krug Baking Co., 
New York Annual Report 25-27 (1956). 

In Phillips v. National Broadcasting Co., New 
York Annual Report 23 (1954), the complainant 
alleged that he was discharged because of his 
color and among other charges was that of 
name-calling by one of complainant's super- 
visors. Concerning this charge the investigating 
commissioner said: 


“Name calling which might seem innocent 
under certain circumstances—in one’s family 
group where people are aware of close ties— 
is not permissible in work situations where 
it might evidence discrimination on the 
ground of race, creed, color or national 
origin, and deprive a worker of equal rights 
and privileges of employment as guaranteed 
to him under the provisions of the New 
York State Law Against Discrimination . . . 
It is an employer’s responsibility to make 
certain that those who work for it treat 
fairly their fellow workers and that evalua- 
tions be made on fair records, kept without 
discriminatory factors influencing the judg- 
ments they reflect.” 


Segregated employment constitutes a violation 
of fair employment practices acts. In a New 
York situation the investigating commissioner 
informed the respondent, an insurance company 
which owned and operated four housing de- 
velopments, that employment of Negroes in all 
types of positions in one of the developments 
which was predominantly tenanted by Negroes 
was not compliance with the law since Negroes 
were restricted to menial jobs in the other three 
housing developments. Williams v. Metropolitan 
Life Ins. Co., New York Annual Report 24-25 
(1954). 

Burns v. Department of Correction, City of 
New York, New York Annual Report 30 (1956), 
illustrates lack of discrimination in dismissing 
complainant, a Negro, during his period of pro- 
bation in public employment. Complainant was 
certified to the respondent city department as a 
correction officer. He had an altercation with an 
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inmate during his probation period and was dis- 
missed for misconduct. Complainant alleged 
color discrimination; however, the investigation 
found no probable cause, the investigating com- 
missioner stating: 


“Under the provisions of the Civil Service 
Law, it is not necessary to conduct a hearing 
where an appointee is dropped at the end 
of his probationary period, and complain- 
ant’s protest as set forth in his complaint 
that he was denied such a hearing is with- 
out merit since he is not by law entitled 
thereto.” 


Several complaints have been initiated be- 
cause of conflicts arising out of desire of an 
employee to have time off for observance of 
religious holidays. Most of these instances appear 
to involve persons of the Jewish faith who refuse 
to work on Saturdays or who want to take time 
off on Friday afternoons. One such case involved 
discharge of a Jew who alleged that she was 
discriminated against because of her creed. She 
refused to consent to work on Saturday and 
informed her foreman that she would not be 
able to work after 5:00 p.m. on Fridays during 
the month of October, nor after 4:00 p.m. dur- 
ing November and December. Upon investiga- 
tion of the complaint it was disclosed that the 
complainant had accepted employment knowing 
that she would be expected to work from 9:15 
a.m. to 6:00 p.m., Mondays through Fridays, 
and that she did not mention to the respondent 
that she would be unable to work during the 
specified times. The New York Commission 
determined that the respondent was within its 
rights in discharging the complainant since there 
was obviously a duty on her part to inform the 
respondent that she would have to leave early, 
because of her religious practices. A distinction 
was made between such a regular course of 
leaving early and .occasional absences during a 
year. Lebovics v. Herbert, Pohs & Bardach, Inc., 
New York Annual Report 25-26 (1954). 

In this same connection it should be noted 
that while an employer may not under the New 
York law limit applicants for employment to 
persons of the non-Jewish faith, he may limit 
applicants to persons who are willing to work 
a six-day week, Monday through Saturday. Mat- 
ter of Morgan Laundry, New York Annual Re- 
port 26-27 (1954). 

The Washington State Board Against Discrim- 
ination reports a recent case of discrimination 


which was successfully conciliated. Some Negro 
women working in a cannery were not con- 
sidered for work in a more desirable part of 
the cannery regardless of their ability or senior- 
ity. The company officials signed an agreement 
to the effect that there would be no more dis- 
crimination in opportunities for promotion. 
Washington Annual Report 5 (1958). 


2. By Lasor ORGANIZATIONS 


Complainant, a Negro employed by a rail- 
road company, sought membership in a labor 
union which represented employees in his par- 
ticular department. The respondent union re- 
fused to admit complainant to membership on 
the ground that they could not properly repre- 
sent him because of lack of jurisdiction over 
his particular position. Investigation revealed 
that the union would have asserted jurisdiction 
over the position if it had been occupied by a 
white man at the time the union was established. 
Several conferences between the all-white union 
and the railroad company resulted in an agree- 
ment by the union to include complainant’s 
position. This action caused the Minnesota Fair 
Employment Practices Commission to close the 
case as one which had been satisfactorily ad- 
justed. Minnesota Annual Report 13-14 (1957). 

Connecticut reports another labor union case 
involving alleged discrimination. Complainant 
had been working in another state where his 
local dues were paid up; however, he was denied 
membership in the respondent trade union, al- 
legedly on the basis of his religion. Conference 
with union officials revealed that others of the 
same religion were members and that the union’s 
basis for denying complainant membership was 
its belief that he was not qualified as a journey- 
man even though he had worked as a journey- 
man in other areas. The union, while maintain- 
ing its position not to admit complainant to 
membership, did agree not to interfere with 
him in any job which he secured. This arrange- 
ment being satisfactory to the complainant, the 
case was closed. Connecticut Civil Rights Bul- 
letin 3 (Special Issue 1957). 

In another Connecticut case a musician com- 
plained to the Commission that he had been 
denied membership in a musician’s union. He 
‘was told to seek membership in the all-Negro 
union. Complainant contended that greater op- 
portunities were available in the respondent 
union. The respondent was informed that its 
refusal to admit complainant would constitute 
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a violation of the FEP laws; therefore, com- 
plainant was accepted. Plans were made to at- 
tempt to effectuate a merger between the two 
unions. 2 Connecticut Civil Rights Bulletin 
2 (No. 4 Special Issue). 


3. By EMPLOYMENT AGENCIES 


An employment agency in Colorado refused 
to register the complainant, a Negro, for re- 
ferral as a public school teacher. Since the 
complainant decided to continue his education 
rather than to seek a teaching position, the 
Commission did not attempt to establish his 
merits. An agreement was reached with the 
agency, however, that qualified Negroes would 
subsequently be registered and referred without 
discrimination. Colorado Annual Report 24-25 
(1956). 

In Connecticut an employment agency ad- 
vertised an opening for an engineering clerk. 
The complainant answered the ad, but was not 
told until the personal interview that college 
training was required. Prior to the interview 
complainant had a telephone conversation with 
a representative of the agency, and no mention 
was made of this requirement. Complainant 
concluded that the agency's refusal to refer 
was based upon his color. The case was settled 
on the basis of an agreement by the agency to 
refer the complainant to the prospective em- 
plover. Connecticut Civil Rights Bulletin 3 (Spe- 
cial Issue 1957 ) 

It often happens that the agency has no 
discriminatory policy but that individuals em- 
ploved by the agency to make referrals take 
it upon themselves to discriminate either be- 
cause of their own personal feelings or because 
the employer to whom referral is to be made 
discriminates in hiring. A New York case, Battles 
v. Alexander Pinter, Jr., d/b/a Alexander Service 
Agency, New York Annual Report 32-33 (1956), 
illustrates the latter situation. Complainant, a 
Negro, in response to a “help wanted” advertise- 
ment for a credit manager, telephoned the 
respondent employment agency and volunteered 
the fact that he was a Negro. The respondent's 
interviewer allegedly said that she would con- 
sult her client to determine whether he desired 
to have a Negro fill the available position. Later 
the interviewer contacted the complainant and 
informed him that since the store was in a white 
area the client did not want to hire a Negro for 
that particular job. An offer was made to con- 
sider complainant for a position in a Negro area. 


The respondent, when investigated, asserted that 
the interviewer had acted on her own initiative 
in assuming that referrals were only made pur- 
suant to a client’s discriminatory specifications. 
The conciliation agreement provided for referral 
of the complainant to the first job available which 
demanded his particular qualifications. It was 
further provided that future referrals were to be 
in accord with the respondent's desires to com- 
ply with the Law Against Discrimination rather 
than on the basis of an individual client’s dis- 
criminatory policies. 

A Minnesota case illustrates how an employer 
may sometimes adopt discriminatory practices 
because of fear that his other employees will 
not accept the person from a minority group. 
A Negro with seven years experience in Jand- 
scaping was asked on the telephone by the 
employer to come for a personal interview. Upon 
seeing that the complainant was a Negro, the 
respondent employer stated that he did not 
employ Negroes or Indians. Investigation re- 
vealed his fear of what his other employees 
might do. When informed of the law and favor- 
able experiences of other employers, the respond- 
ent agreed to reconsider the complainant’s ap- 
plication. During the interim, however, the 
complainant had secured other employment and 
was no longer interested. The case was closed 
by the Commission, but the respondent’s employ- 
ment policy remained subject to surveillance 
pending further evidence. Minnesota Annual 
Report 13 (1956). 

The complainant, a person of Polish ancestry, 
alleged that he was dismissed from his position 
as night clerk at a hotel because the manager 
was prejudiced against people of Polish ancestry. 
Investigation disclosed, however, that the com- 
plaint was not well founded, the truth being that 
complainant’s work was unsatisfactory. In addi- 
tion, it is interesting to note that the owner of 
the hotel was himself of Polish ancestry. The 
complaint was dismissed. Minnesota Annual 
Report 13 (1956). 


C. Specific Discriminatory 
Practices 


1. ADVERTISING 


An advertisement in a Connecticut newspa- 
per’s “help wanted” section asked for “a private 
secretary with Yankee background.” Applica- 
tions were to be sent to a box number. A rep- 
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resentative of the Connecticut Commission 
contacted the classified advertising manager and 
found that steps had already been taken to 
prevent a recurrence. On the bulletin board the 
manager had placed a notice consisting of the 
ad in question with a warning and instructions 
against a recurrence. The advertiser could not 
be traced since he had paid cash to the paper 
and no record is kept for such transactions. No 
further action was taken against the newspaper, 
however, since it had not endorsed the action 
of the ad-taker. 2 Connecticut Civil Rights Bul- 
letin 2 (No. 4 Special Issue). 

A paid advertisement in The North American 
Veterinarian magazine, published by respondent, 
requested veterinarians answering the ad con- 
cerning a position in Ohio to state their religion. 
Although the respondent was an Illinois corpora- 
tion, its magazine was circulated in New York, 
and the complainant, Anti-Defamation League 
of B'nai Brith, alleged that the respondent was 
aiding and abetting an employer in violating the 
Law Against Discrimination. The Commission 
found probable cause for the complaint and 
closed the case when the respondent gave as- 
‘ surance that it would not carry advertisements 
with discriminatory specifications again. Anti- 
Defamation League of B'nai B'rith v. American 
Veterinary Publications, Inc., New York Annual 
Report 37-38 (1956). 


2. PRE-EMPLOYMENT INQUIRIES 


It is normally regarded as unlawful under 
those statutes for an employer or an employment 
agency to advertise, publish, or inquire so as to 
express directly or indirectly, any limitation, 
specification, or discrimination as to race, creed, 
color, or national origin. These requirements 
are apparently based on the assumption that it 
is reasonable to prevent securing the informa- 
tion which would provide a basis for a pro- 
hibited discrimination. Rulings and published 
regulations on specific items by five states 
(Massachusetts, Michigan, New Mexico, New 
York and Oregon) typical of all the states hav- 
ing fair employment practices commissions, are 
as follows: 


Name 
Lawful: 
1. Have you ever worked for this company 


under a different name? (Michigan, New 
Mexico, New York, Oregon). 


2. Maiden name of married woman applicant. 


(Massachusetts, Michigan, New Mexico, 
New York, Oregon). 

Requirement that an applicant for employ- 
ment write or print his name on an appli- 
cation for employment. (Massachusetts). 
Inquiry as to whether or not the applicant 
for employment has ever been complained 
of, indicted for, or convicted of a crime, 
and if so, under what name. (Massachu- 
setts ). 


Unlawful: 


1, 


Original name, if name has been changed 
by court order or otherwise. (Michigan, 
New Mexico, New York, Oregon). Massa- 
chusetts adds “except in connection with 
criminal proceedings.” 


Address or Duration of Residence 


Lawful: 


1, 


Applicant’s place of residence. (Massa- 
chusetts, Michigan, New Mexico, New 
York, Oregon). 

How long a resident of this state or city? 
(Michigan, New Mexico, New York, Ore- 
gon). 

Previous address in United States. (Ore- 
gon). 


Unlawful. 
1. How long a resident of the United States? 
(Oregon). 
Birthplace 
Lawful: None 
Unlawful: 
1. Birthplace of applicant. (Massachusetts, 


2. 


Michigan, New Mexico, New York, Ore- 
gon). 

Birthplace of applicant’s parents, spouse, 
or other relatives. (Massachusetts, Michi- 
gan, New Mexico, New York, Oregon). 
Requirement that applicant submit birth 
certificate, naturalization or baptismal rec- 
ord. (Michigan, New Mexico, New York, 


_ Oregon). 


Age 


Lawful: 


1. 


Requirement that applicant state his age 
and submit proof thereof in the form of 
certificate of age or work permit issued 
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by school. (Massachusetts, Michigan, New 
Mexico, New York, Oregon). Massachu- 
setts adds, “or when it is necessary to satis- 
fy the provisions of either state or federal 
minimum age statutes or when it is neces- 
sary to check evidence for honesty or a 
criminal record.” 


Unlawful: 


i 


bo 


Inquiry into the date of birth or the age of 
an applicant for employment except as 
otherwise here permitted. ( Massachusetts ). 
Any statement that implies a limitation 
because of age of an applicant for employ- 
ment. ( Massachusetts ). 

Requirement that an applicant produce 
proof of age in the form of a birth certif- 
icate or baptismal record. (Michigan, New 
Mexico, New York, Oregon). 


Religion or Creed 


Lawful: 


1. 


1 


Whether an applicant for employment reg- 
ularly attends a house of worship. (Massa- 
chusetts, New Mexico, New York, Oregon). 
An applicant may be told: “This is a six- 
day week job and employees are required 
to work Monday through Saturday, inclu- 
sive as a general rule.” (Massachusetts, 


Oregon). 


Unlawful: 


l. 


Inquiry into an applicant’s religious de- 
nomination, religious affiliations, church, 
parish, pastor, or religious holidays ob- 
served. (Massachusetts, Michigan, New 
Mexico, New York, Oregon). 

An applicant may not be told “This is 
a Catholic, (Protestant, or Jewish) organi- 
zation.” (Michigan, New Mexico, New 
York, Oregon). 

An applicant for employment may not 
be told: “Employees are required to work 
on Rosh Hashonna, Yom Kippur and Good 
Friday.” (Massachusetts ). 


Race or Color 


Lawful: 


§ 


Color of applicant’s eyes and hair. ( Michi- 
gan, New Mexico, New York). 


Unlawful: 


1, 
2. 


Questions which directly or indirectly in- 
dicate race. (Oregon). 

Complexion or color of skin. (Massachu- 
setts, Michigan, New Mexico, New York, 
Oregon). 


Photograph 


Lawful: None 


Unlawful: 


1. 


to 


Requirement that an applicant for employ- 
ment affix a photograph to his employment 
application form. (Massachusetts, Michi- 
gan, New Mexico, New York, Oregon). 
Request that applicant, at his option, sub- 
mit his photograph. (Michigan, New Mex- 
ico, New York, Oregon). 

Requirement for photograph after inter- 
view but before hiring. (Michigan, New 
Mexico, New York, Oregon). 


Citizenship 


Lawful: 


1, 


Lo 


Are you a citizen of the United States? 
(Massachusetts, Michigan, New Mexico, 
New York, Oregon). 

If not a citizen of the United States, does 
applicant intend to become a citizen of the 
United States? (Massachusetts, Michigan, 
New Mexico, New York, Oregon). 

If you are not a United States citizen, 
have you the legal right to remain perma- 
nently in the United States? Do you intend 
to remain permanently in the United 
States? (Michigan, New Mexico, New York, 
Oregon). 

Requirement that applicant state whether 
he has ever been interned or arrested as an 
enemy alien. (Massachusetts, Michigan, 
New Mexico, New York). 

Whether applicant's parents or spouse are 
citizens of the United States. (Michigan, 
New Mexico, New York). 


Unlawful: 


1. 


9 


Of what country are you a citizen? ( Michi- 
gan, New Mexico, New York, Oregon). 

Whether an applicant is naturalized or a 
native-born citizen; the date when the ap- 
plicant acquired citizenship. (Massachu- 
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setts, Michigan, New Mexico, New York, 
Oregon). 

3. Requirement that an applicant produce his 
naturalization papers or first papers. (Mas- 
sachusetts, Michigan, New Mexico, New 
York, Oregon ). 

4. Whether applicant’s parents or spouse are 
naturalized or native born citizens of the 
United States; the date when such parents 
or spouse acquired citizenship. (Massa- 
chusetts, Michigan, New Mexico, New 
York, Oregon. ) 


National Origin 
Lawful: None 


Unlawful: 


1. Inquiry into applicants 

a. Lineage (Massachusetts, Michigan, New 
Mexico, New York, Oregon). 

b. Ancestry (Massachusetts, Michigan, 
New Mexico, New York, Oregon). 

c. National Origin (Massachusetts, Michi- 
gan, New Mexico, New York, Oregon). 

d. Descent (Michigan, New Mexico, New 
York, Oregon). 

e. Nationality (Michigan, New Mexico, 
New York, Oregon). 

f. Parentage (Michigan, New Mexico, 
New York). 

Nationality of applicant’s parents or spouse. 

(Michigan, New Mexico, New York, Ore- 
gon). 


to 


Languages 
Lawful: 


1. Inquiry into languages applicant speaks 
and writes fluently. (Michigan, New York, 
Oregon). Oregon adds “reads.” 

What foreign language do you read flu- 
ently? write fluently? speak fluently? 
(Michigan, New Mexico, New York). 


re) 


Unlawful: 


1. What is your mother tongue? Language 
commonly used by applicant. (Michigan, 
New Mexico, New York, Oregon). 
Inquiry into how applicant acquired abil- 
ity to read, write or speak a foreign lan- 
guage. (Michigan, New Mexico, New 
York, Oregon). 


re) 


Education 
Lawful: 


1. Inquiry into the academic, vocational or 
professional education of an applicant and 
the public and private schools he has at- 
tended. (Massachusetts, Michigan, New 
Mexico, New York, Oregon). 


Unlawful: None 


Experience 
Lawful: 


1. Inquiry into work experience. (Massachu- 
setts, Michigan, New Mexico, New York, 
Oregon). 

2. Inquiry into countries applicant has visited. 
(Michigan, New Mexico, New York). 


Unlawful: None 


Character 


Lawful: 


1. Inquiry into the character of an applicant 
for employment. ( Massachusetts ). 

2. Have you ever been arrested or convicted 
of any crime? If so, when, where and dis- 
position of offense? (Michigan, New Mex- 
ico, New York, Oregon). 


Unlawful: None 


Relatives 


Lawful: 


1. Name of applicant’s father and mother, 
husband or wife and minor dependent chil- 
dren. (Michigan, New Mexico, New York. ) 
Oregon merely says “Children.” 

2. Address (within the United States) of 
applicant’s father and mother, husband or 
wife and minor dependent children. (Mich- 
igan, New Mexico, New York). 

Oregon merely says “Children.” 

3. Names of applicant’s relatives already em- 
ployed by this company. 

4, Do you live with your parents? If not, 
with whom do you live? What family have 
you? 

5. What dependents do you have (Oregon). 

6. Inquiry into the location in the United 
States of places of business of relatives of 
an applicant for employment. (Massachu- 
setts ). 
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Unlawful: 


1. Name of any relative or applicant other 
than applicant’s father and mother, hus- 
band or wife and minor dependent chil- 
dren. (Michigan, New Mexico, New York). 
Oregon merely says “children.” 

2. Address of any relative of applicant, other 
than address (within the United States) 
of applicant’s father and mother, husband 
or wife and minor dependent children. 
(Michigan, New Mexico, New York). 
Oregon merely says “children.” 

3. Inquiry into the location outside of the 
United States of places of business of 
relatives of an applicant for employment. 
(Massachusetts ). 

4. Inquiry into the place of residence of the 
parents, spouse, or other close relatives of 
an applicant for employment. (Massachu- 
setts ). 

5. Maiden name of applicant’s wife or mother. 
(Massachusetts, Oregon). 


Notice in Case of Emergency 
Lawful: 


1. Name and address of person to be notified 
in case of accident or emergency. (Michi- 
gan, New Mexico, New York). Massachu- 
setts and Oregon add “relationship.” 


Unlawful: 


1. Name and address of nearest relative to be 
notified in case of accident or emergency. 
(Michigan, New Mexico, New York). 
Oregon phrases it “next of kin.” 


Military Experience 
Lawful: 


1. Inquiry into an applicant's military experi- 
ence in the Armed Forces of the United 
States or in a State Militia. (Massachusetts, 
Michigan, New Mexico, New York, Ore- 
gon). 

2. Inquiry into applicant's service in particu- 
lar branch of United States Army, Navy, 
etc. (Michigan, New Mexico, New York, 
Oregon). 


Unlawful: 


1. Inquiry into an applicant's general military 
experience. (Michigan, New Mexico, New 
York, Oregon). 
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2. Inquiry into the foreign military experience 
of an applicant for employment. (Massa- 
chusetts, ) 

3. Requiring before employment  exhibi- 
tion of a discharge from military service. 
(Massachusetts ). 

4. Inquiry into the whereabouts of an appli- 
cant for employment during the First 
World War, i.e., during the period from 
1914-1919. (Massachusetts). 


Organizations 
Lawful: ° 


1. Inquiry into the organizations of which an 
applicant is a member excluding organiza- 
tions, the name or character of which indi- 
cates the race, color, religion, national ori- 
gin or ancestry of its members. 
(Massachusetts, Michigan, New Mexico, 
New York, Oregon). 

2. Inquiry into applicant’s membership in the 
Communist Party or German-American 
Bund. (Michigan, New York). 

3. Inquiry into whether an applicant for em- 
ployment is a member of an organization 
which advocates the overthrow of the 
United States Government. (Massachu- 
setts ). 


Unlawful: 


1. List all clubs, societies and lodges to which 
you belong. (Michigan, New Mexico, New 
York, Oregon). 

2. Inquiry into the organizations of which the 
applicant for employment is a member, 
the name or character of which indicates 
the religion, race, or national origin of its 
members. (Massachusetts ). 


References 
Lawful: 


1. Who suggested that you apply for a posi- 
tion here? (Michigan, New Mexico, New 
York, Oregon). 


Unlawful: None. 


_ A New York case involving the use of photo- 
graphs was initiated by an informal complaint 
against an out-of-state company. The respondent 
company’s application form included the direc- 
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tion “attach photo here” in a box provided there- 
for. In addition the application contained this 
statement, “Required unless contrary to local 
legislation.” This qualifying statement did not 
make the application form conform to the Law 
Against Discrimination. SCAD gave the follow- 
ing reasons for its position relative to photo- 
graphs: 


“1. Photographs can be and have been used 
to screen applicants in advance of inter- 
view because of assumptions regarding 
race, creed, color or national origin based 
on characteristics disclosed by the photo- 
graphs. 

“2. The requirement for a photograph made 
during or after an interview is presump- 
tively violative of the Law in that it con- 
stitutes a request for a record indicative 
of race, creed, color or national origin 
which will be available to the original 
interviewer and others involved in the 
decision as to hiring to enable them to 
distinguish one applicant from another 
during the evaluation process on the basis 
of prohibited criteria. 

“3. Variously worded limitations, such as the 
one in question, have the effect of placing 
the responsibility for determining the 
necessity or desirability of submitting a 
photograph upon the applicant. As a prac- 
tical matter an applicant may not know 
whether or not photographs are prohib- 
ited by law and may thus be misled into 
furnishing his photograph despite an ex- 
isting prohibition. 

“4. While the Commission, in the absence of 
a verified complaint, cannot order the 
respondent to change its form of applica- 
tion for employment, the Commission has 
the power to refer the matter to the At- 
torney General with a request that he 
file a formal complaint with the Commis- 
sion. On the basis of such complaint the 
Commission could conduct an investiga- 
tion and hold a public hearing, if neces- 
sary, and issue an order enforceable 
through judicial proceedings.” 


The respondent agreed to revise its application . 


forms to be used in New York by placing the 
words “Submit photographs only after employ- 
ment” under the words “Attach photo here.” 
Matter of American Stores Co., New York An- 
nual Report 28-29 (1954). 


The New York State Commission Against Dis- 
crimination also reports the following case, deal- 
ing with photographs for beauty contests: 


“A fashion magazine publishing company 
sought a ruling of the Commission as to 
the legality of requiring submission of face 
and figure photographs from entrants in a 
‘Search for the American Model’ contest the 
magazine plans to conduct. The prime quali- 
fication is that the entrant must not have 
appeared previously as a professional model 
in a national magazine. To the successful 
contestant will be given a three-months’ ex- 
clusive contract to pose for the magazine, 
and she is promised a retainer fee of $100 
a week for the three months, plus model fees, 
at the magazine’s regular rate for beginners, 
for all modeling assignments performed for 
the magazine. During the three-month pe- 
riod, the winner may contract with a private 
model agency, but cannot begin to work 
for or be represented by it until after the 
expiration of the magazine contract. The 
winning model also must promise not to 
participate in mass media publicity during 
the three-month period without the approval 
of the magazine.” 

The Commission ruled that the contest 
does not contemplate a prospective employ- 
er-employee relationship and that therefore 
it does not fall within the enforcement 
jurisdiction of the Commission.” Conde 
Nast Publications, Inc., New York Annual 
Report 38 (1956). 


Age Discrimination Charged 


In answer to a newspaper advertisement, the 
complainant, a woman aged 56, applied to the 
respondent company for light assembly work. 
She alleged that she was told by the personnel 
manager that she would be hired provided she 
could pass a manual dexterity test. The person 
administering the test told her she passed with 
the “highest possible mark.” She was not called 
for employment, however. Her complaint 
charged discrimination because of her age. The 
respondent denied this charge but stated that 
the nature of the business did require young 
girls in most of the positions. An agreement was 
made that complainant would be given a re- 
interview. This time she was found to be very 
satisfactory and was employed. Case No. AVI- 
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1-A, Massachusetts Annual Report 9-10 (1956), 
2 Race Rel. L. Rep. 734, 736 (1957). 


New York's age discrimination provision be- 
came effective July 1, 1958. SCAD has released 
a series of three studies based upon its experience 
with this new provision. It reports that corpora- 
tions and employment agencies are aware of the 
age provisions, but quite generally the sentiment 
is neutral—no strong opposition or support. Gen- 
eral conformity with the provision is noticeable 
by observing modifications in application forms 
and a decline in discriminatory advertising. 
SCAD also notes that “there is no evidence to 
suggest that presently-illegal ads have been re- 
placed by subterfuges, i.e., by ads which are 
technically legal but which might be used to 
discriminate.” Refusal to hire was the most 
frequent charge of discrimination in the 45 
complaints received by SCAD from July 1, 1958 
to November 1, 1958. Forcing of retirement ap- 
pears to have caused some difficulty also. 


C. Litigation 


Not many cases involving discrimination in 
employment have been litigated. As illustrated 
by the foregoing examples, most complaints are 
either dismissed or conciliated. As stated previ- 
ously, the anti-discrimination statutes are not 
being contested on the basis that they are un- 
constitutional. Constitutionality is apparently as- 
sumed. It appears that most appeals are being 
made upon the basis of some procedural point 
rather than denial of discriminatory practices. 


1. VALIDITY OF ADMINISTRATIVE REGULATIONS. 


In Ross v. Arbury, 206 Misc. 74, 133 N.Y.S.2d 
62 (1954), affd without opinion, 285 App. Div. 
886, 139 N.Y.S.2d 245 (lst Dept. 1955), the 
plaintiff, a licensed employment agency, sought 

_a declaratory judgment against the New York 
State Commission Against Discrimination regu- 
lation requiring those subject to the law to post 
a notice indicating the provisions of the Law 
Against Discrimination. The court, in refusing 
plaintiff the relief sought, held that the commis- 
sion had power to adopt the regulation. The 
plaintiffs contention, based upon a refusal of 
the legislature to enact specific legislation spon- 
sored. by the commission, was answered by the 
court as follows: 


“The rules of statutory construction on im- 
plications from legislative inaction must be 
construed cautiously, particularly in in- 
stances where bills have not been reported 
to the floor, or where there is no record in- 
dicating the reasons for the disposition of 
them. Frequently, legislative bodies prefer 
to leave acts which they deem administra- 
tive to administrative agencies in the exer- 
cise of their rule-making power.” (133 N.Y.S. 
2d 64-65). 


In holding that the poster requirement was a 
reasonable and necessary regulation the court 
said: 


“The Commission would be unable to 
carry out the purposes of this entirely new 
legislation unless it could familiarize persons 
whom the law is intended to protect with 
its provisions. Publicizing of the law in em- 
ployment agencies, where discrimination is 
apt to begin, seems sensible. . . . The object 
of the notice is not merely to catch violators. 
It is to make manifest that there is a State 
policy against discrimination in employ- 
ment.” (133 N.Y.S.2d 66). 


2. CoMMISSION OrDERS—“CONTINUING SUPER- 
VISION” 


The first formal administrative action under 
the Minnesota FEPA, Carter v. McCarthy's Cafe, 
is important from the standpoint of the remedial 
order employed by the Board of Review as well 
as the substantive issue involved. The complaint 
was filed with the state commission by a Negro 
busboy who alleged discrimination on the part 
of his employer, the respondent, who had re- 
fused to upgrade him to the position of waiter. 
The Board of Review after hearing found the 
respondent's refusal to upgrade the complainant 
to be an unfair employment practice, based on 
the complainant's race and color. The Minnesota 
statute under which the Board purported to act 
empowers the Board, upon a finding of discrimi- 


natory practice, to issue a cease and desist order 


“and to take such other affirmative action as in 
the judgment of the board will effectuate the 
purposes of ... [the] act... .” Minn. Stat. Ann. 
§ 363.07(9) (1957). In essence the Board or- 
dered the respondent to be subject to the “con- 
tinuing supervision” of the commission in all of 
its hirings, upgradings, transfers or discharges 
of waiters until some satisfactory adjustment of 
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the complaint was made. This action raises the 
question of whether the Board’s order is within 
the scope of its authority under the statute. 

The respondent in this case appealed the find- 
ings and order of the Board to the Hennepin 
County District Court which vacated the Board’s 
Findings of Fact, Conclusion of Law and Order. 
4 Race Rel. L. Rep. 641 (1959). The reviewing 
court found that the Commission had not sus- 

‘tained the burden in its hearing before the 
Board to prove that the failure to promote was 
for discriminatory reasons. 

The New York State Commission Against Dis- 
crimination had issued a similar order in the case 
of Holland v. Edwards, 307 N.Y. 38, 119 N.E.2d 
581 (1954), in which the respondent employ- 
ment agency made inquiries concerning national 
origin and religion while taking the complain- 
ant’s application. The commission found discrimi- 
nation and consequently issued an order specify- 
ing that the respondent would be under the 
continuing supervision of the commission. For 
a period of one year the respondent was di- 
rected to maintain and make available to the 
commission: its records of action taken on all 
employment applications and employers’ job or- 
ders, and until such time as the commission 
determined that the respondent was complying 
with the statute, other records relating to the 
business were to be made available to the com- 
mission. Although the point concerning the valid- 
ity of the “continuing supervision” order in the 
Carter case was not decided specifically by the 
New York Court of Appeals in Holland v. Ed- 
wards because of the respondent's failure to 
make timely objection to the commission’s order 
(§ 298), the court did say by way of dictum 
that it would not interfere unless the remedy 
selected: by the commission was unreasonable 
in relation to the unlawful practices found to 
exist. 


3. JupiciaL Review 


In Jeanpierre v. Arbury, 1 Race Rel. L. Rep. 
685 (1956), 162 N.Y.S.2d 506, 2 Race Rel. L. 
Rep. 627 (1957), 173 N.Y.S.2d 597, 3 Race Rel. 
L. Rep. 502 (1958), the leading New York case 
concerning the question of a review of a com- 


mission’s preliminary investigation of a com- 


plaint, the complainant alleged discrimination 
by Pan American World Airways System, in 
denying him employment on account of race or 
color. Since the investigation by the New York 


State Commission Against Discrimination did 
not reveal any racial discrimination, the com- 
plaint was dismissed. Complainant then peti- 
tioned the New York Supreme Court for review 
of the Commission’s determination. In affirming 
the Commission’s action the court said, “Judicial 
intervention is possible only if there were ample 
evidence to show that petitioner was rejected 
solely because of his color.” Upon Jeanpierre’s 
appeal to the Appellate Division, it was held 
that a preliminary decision was not subject to 
review by a state court, the judicial review pro- 
vision being interpreted as follows: 


“.. . Section 298 of the Executive Law does 
not provide for judicial review of all acts 
of the commission, but only of such orders 
as are made by the commission after a 
formal hearing at which testimony is taken 
under oath. . . . The Commissioner’s initial 
determination dismissing the complaint 
without a hearing was not such an order, 
since it is undisputed that the commission 
did not publish findings of fact or conclu- 
sions of law, nor did it hold any hearing 
at which testimony was taken under oath.” 
162 N.Y.S.2d at 508-509. 


The New York Court of Appeals finally resolved 
the matter by holding that a preliminary in- 
vestigation was subject to review insofar as the 
record revealed an abuse of discretion by the 
New York State Commission Against Discrimi- 
nation. No such abuse was found in this case, 
however, and so the Commission’s dismissal of 
the complaint was upheld. See also, “Anti-Dis- 
crimination Commissions,” 3 Race Rel. L. Rep. 
1085, 1103-05 (1958). 

The Connecticut Superior Court, in Draper 
v. Clark Dairy, 17 Conn. Supp. 93 (1950), in 
dealing with an appeal from a cease and desist 
order stated its function to be that of determin- 
ing whether the administrative agency acted 
reasonably or arbitrarily in the conduct of the 
hearing before it. Judicial review of the record 
below does not imply the necessity of the court's 
determining whether it would have reached the 
same or some other conclusion than that reached 
by the commission. This case involved an em- 
ployer’s refusal to hire a Negro for a position 
requiring no experience. Three “reasons” for re- 
fusal to employ the Negro were given by the 
employer to the investigating commissioner: (1) 
the job was filled, (2) the applicant was too old, 
and (3) the wages were too low for a man of 
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his age. Investigation revealed that the applicant 
was the first to apply for the position, that he 
was only twenty-three years old, and that the 
employer had only one Negro in his employ (a 
girl who appeared to be white). The commission 
issued an affirmative order for the employer to 
employ the applicant presently. This order was 
attacked by the employer, and the court modi- 
fied it to provide as follows: 


“In the event that Oscar S. Draper, now or 
formerly of 258 Starr Street, New Haven, 
Connecticut, presents himself for employ- 
ment, you are hereby ordered to cease and 
desist from refusing, because of his race, 
to employ him.” 


The court modified the original order because, 
“taken literally, it would require the employer, 
if no vacancy now existed, either to discharge an 
employee to make a place for this applicant or 
to create a useless job for him.” 

A subsequent Connecticut case, International 
Brotherhood of Electrical Workers Local 35 v. 
Commission on Civil Rights, 140 Conn. 537, 102 
A.2d 366 (1953), followed the Draper decision 
in its ruling on the function of a court reviewing 
an administrative record. In this case the union 
had excluded a Negro from membership because 
of his race. Apparently there was no denial of 
discrimination, but rather the union attempted 
to defeat the charge on the basis of procedural 
defect. Connecticut’s law provides that a com- 
plaint must be filed within six months after the 
alleged act of discrimination. More than six 
months passed from the date of application until 
the filing of the complaint; however, the court 
said that the six months did not begin to run 
until the expiration of the period during which 
the lan ond have reasonably acted upon 
the application. This view placed the complaint 
within the six-month period. Thus the court 
upheld the order to cease and desist from ex- 


cluding applicants for membership on the basis 
of their race. 

The action of the Hennepin County (Minne- 
sota) District Court in Carter v. McCarthy's 
Cafe, 4 Race Rel, L. Rep. 641 (1959) -epresents 
an important development in judicial review of 
agency action. The court examined the record 
in the administrative hearing and concluded 
that the evidence failed to show that the Negro 
busboy had requested promotion to waiter or 
that such promotion was denied him for racial 
reasons. “Respondent’s conduct in promoting two 
other employees is consistent either with dis- 
crimination or with other motives and thus fails 
affirmatively to prove discrimination.” The court 
concludes its memorandum opinion with this 
observation: 


“The Court is aware that this decision 
may be criticized by some persons who, 
knowing nothing of the facts, will assert 
that it legalizes racial discrimination in gen- 
eral. To those persons, the Court can only 
say that while it is easy to be against sin, it 
is hard to know whether or not one has in 
fact caught a sinner. Until an infallible test 
is devised, the Court will continue to do its 
duty as it sees it, and will continue to re- 
quire that findings that anyone has done 
unlawful acts, be based upon evidence, and 
not upon speculation, conjecture or even 
righteous indignation against a particular 
class of unlawful acts.” 


For other decisions see In the Matter of Amer- 
ican Jewish Congress (New York, 4 Race Rel. L. 
Rep. 630); Miller v. Checkers and Clerk Union 
(New York), 4 Race Rel. L. Rep. 804; In re 
Estate of Ragland v. Detroit, 4 Race Rel. L. 
Rep. 1069. See generally, 2 Emerson and Haber, 
Political and Civil Rights in the United States 
1478-82 (1958) and Greenberg, Race Relations 
and American Law C. VI, pp. 154-207 (1959). 
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